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COOPER v MERCHANT TRADE FINANCE LTD

A JUDGMENT BY ZULMAN JA
(MADLANGA AJA and MPATI
concurring, OLIVIERJAand
FARLAM AJAdissenting)
SUPREME COURT OF APPEAL
1 DECEMBER 1999

UNREPORTED

Insolvency

oD L T T

Ameredispositionof property by a
debtorinfavourofacreditorwhich
has the effect of preferring that
creditor above othersfollowingthe
liguidation of thedebtorwill not
indicate that the debtor intended to
prefer thatcreditorabove others.
Therewill be nointentionto prefer
where the debtorwhichmakesa
dispositionofitsproperty thinking
thatitiscomplyingwithits
obligationsinsodoing.

THE FACTS

On 4 April 1990, Cat Quip CC
passedanotarial general mortgage
bond overitsmovable propertyin
favour of Merchant Trade Finance
Ltd. The bond entitled Merchant
Tradetoenter uponthe premises of
CatQuipand take possession of its
assetsintheeventofthe bond
becomingexecutable. On 18 No-
vember 1992, Cat Quip defaultedin
paying certainbillsofexchange
totallingR121430,38, whichithad
drawninfavour of Merchant Trade.
Thisrendered thebondexecutable
and Merchant Tradefrozeall
transactions on Cat Quip’saccount.
Itdid nothowever, take possession
of CatQuip’smoveable assets.

On21January 1993, Merchant
Trade decided to take possession of
the movablesreferredto inthe bond
by way of acourt order entitling it
todoso. The application for the
orderwas postponed while asettle-
ment proposal wasawaited, buton
27 January 1993, by arrangement
withthewidow of the then deceased
member of Cat Quip, attended the
premisesof the corporation, ob-
tained the keysforthemand locked
upthe premises. Atthattime, other
creditorshadalready removed
certainitemswhichwerethe subject
ofcredittransactionsandaliquida-
tionapplicationagainstthe corpora-
tionhad commenced. Onthe same
day, Merchant Trade obtained the
order perfectingitssecurity.On 2
February 1993, Cat Quipwas placed
under provisional liquidation.

Theliquidatorssubsequently
appointed towind up the corpora-
tion contended that the disposition
of CatQuip’sassetsinfavour of
Merchant Tradewasavoidable
preference intermsof section 29 of
the Insolvency Act (no 24 0f 1936)
andthatitshould besetasidein
termsthereof. Section29(1) provides
thatevery disposition of property
made by adebtor less than six
monthsbefore liquidationwhich has
the effect of preferring one creditor
above another may besetasidebya

court, ifimmediately after making
thedispositionthe liabilities of the
debtor exceeded the value ofhis
assets, unlessthe personinwhose
favourthedispositionwasmade
provesthatthedispositionwasin
theordinary courseofbusinessand
was notintendedto preferone
creditoraboveanother.

THE DECISION

The important factor inthe
dispositionwhichissoughttobe
impeached underthesectionisthe
intention of the debtor. In order to
bring the section into operation, it
must be shown that the debtor
intended to prefer onecreditor
aboveanother. The onus of showing
theabsence ofsuchanintentionis
caseonthedebtor, butindischarg-
ing thisonus, the debtor need not
eliminateall possible reasonsfor
making the disposition which might
includetheintentionto prefer.
Where, fromthe facts of the case,
two ormorereasonscould be
inferred, the mostplausible or
probableinference mustbeselected.

Themostplausibleinferenceto be
drawn from the facts of the case
werethatthe widow of the deceased
member of Cat Quip handed the
keystothe premisesto Merchant
Finance with the termsofthe bond
uppermostinher mind, notwith
theintentionto preferthe creditor.
Shedid soundertheimpressionthat
shewasrequiredtodosointermsof
thebond, notbecause she intended
to prefer MerchantFinance above
othercreditors. Although the effect
of herhaving handed over the keys
wasto conferon MerchantFinance
apreference upontheliquidation of
Cat Quip, her intention was not to
confer this preference onitbutto
complywithobligationsimposed
underthebond. Thiswasso despite
herawarenessthat liquidationwas
inevitable.

Thedispositionhad also beenmade
inthe ordinary course of business.
Althoughasolventbusinessman
would notinthe ordinary course of
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business, hand over the keysto his
business premisestoacreditor
giving control of hisstock, inthe
presentcasethe keyshad been
handed overwithout Cat Quip

havingany real choice inthe matter,
thewidow of the deceased member
havingconsidered herselfobliged to
handoverthekeys.
MerchantFinance had discharged
the onus of showing the disposition

ABSA BANK LTD v DAVIDSON

A JUDGMENT BY OLIVIER JA
(SMALBERGER JA, VIVIER JA,
HARMS JA and FARLAM AJA
concurring)

SUPREME COURT OF APPEAL
30 NOVEMBER 1999

UNREPORTED

Merefailuretorespondtoadviceto
acreditorthatone partyistosecure
therelease of asurety doesnot
amounttoarepresentationthatthe
release of the surety has beenagreed.
Asurety isnotprejudiced by actions
taken by the creditor which have
theeffectof increasing thesurety’s
potential liability solongasthe
creditordoesnotactinbreach of
any obligation owed toward the
surety. Abankisentitled to honour
chequesdrawn onacompany which
areintended tobenefitpersonally a
member of the company.

THE FACTS

On24 February 1989, Davidson
appliedtothe TrustBank of Africa
Ltd, later superseded by AbsaBank
Bpk, onbehalf of Whistlers Interiors
(Pty) Ltd toopenachequeaccount.
Thebankaccepted theapplication
andthepartiesenteredintoa
written banker-customer contract.
Thecontractauthorised TrustBank
tohonourall chequesand other
paperdrawnonthebankand
purportingto besigned by author-
ised signatoriesonbehalfof Whis-
tlers,and itauthorised thebankto
allow Whistlerstooverdraw its
chequeaccountfromtimetotime
andenterintoother liabilities with
the bank.

Simultaneously, Davidsonand
another member of Whistlers,
Myburgh, signed unlimited deeds of
suretyship inwhichthey bound
themselvestothe bank forthe due
and proper paymentby Whistlers of
eachamount owed by itor to be
owed by itto the bank. The deeds of
suretyshipwereinstandard form
incorporating provisionsextending
thesureties’ obligationstowardthe
bankinvariousrespectsincludinga
provisionthattheextent, natureand
durationoftheobligationsincurred
by Whistlerswasto be inthe
discretion of the bank.

of CatQuip’sassetswasmade
withoutthe intention to preferand
inthe ordinary course of business.
Theliquidator’sapplicationwas
dismissed.

On7May 1990, Davidsonwrote
to the bank informing it that his
interestin Whistlershad been
purchased by Myburghwhowas
requiredtosecure hisrelease from
all suretyships. Hewrote that
certainbankofficialshad been
advised of thisand unlesshe wasto
heartothecontrary, hewould
regard the surety ascancelled. On21
August 1990, Davidsonformally
sold hissharesand loanaccountin
Whistlersto Myburgh, theagree-
mentproviding that Myburgh
would undertaketosecure
Davidson’sreleaseassurety tothe
bank. Myburgh did notsucceedin
securing Davidson’srelease.

On6May 1991, Whistlerswas
placedinliquidation. The bank then
broughtanactionagainst Davidson
based on hissuretyship obligations.
Davidsondefendedtheactiononthe
groundsthatthebankwastobe
estopped fromassertingitsrights
underthe deed of suretyshipandon
thegroundsthatithad acted to his
prejudicefollowing hissale of his
sharesinthe company by (i) hon-
ouringchequesanddebitorderson
Whistlers’ accountwhichwere
arranged to pay foramotor vehicle
boughtby Myburghfor hisown use
(if)allowing the company’sover-
drafttodouble.
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THE DECISION

Estoppel could provide nodefence
tothe bank’sclaim. Without
evidence ofthe despatch or receipt
ofthe letteradvising the bank of the
termsofthesale of Davidson’s
interestinthe company, itsfailure
torespondto the letter could not be
consideredamisrepresentationthat
hewasinfactreleased fromhis
suretyship obligations. Evenassum-
ing that the bank knew of the
agreementrequiring Myburghto
secure Davidson’srelease, itsfailure
torespondtotheadvicethatthe
agreementhadbeenenteredintodid
notamounttoarepresentation that
thebankinfactaccepted hisrelease
assurety. Any misrepresentation

wastherefore of Davidson’sown
making.

Asfarastheallegation of prejudice
wasconcerned, the prejudice com-
plained of wasin fact prejudice
which Davidson had acceptedwhen
hesigned the deed of suretyship, not
prejudice which flowed fromsome
breach ofanobligation onthe part
ofthe bank. The bank was obliged
tohonour all chequesand other
paperdrawnonthebankandallow
Whistlerstooverdraw itscheque
accountinthediscretionofthe
bank. Itfollowed thatevenifthe
bank knew that the motor vehicle
had been purchased for Myburgh’s
personal use, itcould nothave
dishonoured the chequesand debit

Suretyship

.
ordersdrawn for the purpose of
payingforit. Theaccountwas
therefore correctly debited inthese
amountsand Davidsonwasnot
prejudicedassuretyasaresult.

Asfarastheincreaseinoverdraft
was concerned, intermsofthe
contractsubsisting between\Whis-
tlersand the bank, the bank was
clearlywithinitsrightstoincrease
the overdraft. Davidson could not
allegethathewas prejudiced by
somethingwhichthe bank could
legally do. Davidsonhadagreedto
meetthe extent of the obligations of
Whistlerswhichwere atall timesto
be within the discretion of the bank.

Thedefencesraised by Davidson
were unsustainable. Thebank’s
claimwasupheld.

STANDARD BANK OF SA LTD v DURBAN SECURITY GLAZING (PTY) LTD

A JUDGMENT BY McLAREN ]
DURBAN AND COAST LOCAL
DIVISION

16 JULY 1999

2000 (1) SA 146 (D)

Adeed of suretyshipwhichrequires
thatthesurety giveformal notice to
the principal debtor of the
terminationofitssuretyship
obligationsdoesnotrequirethatthe
surety should comply withthe
particularformalitiesprescribed for
notificationifatacittermcanbe
imported intothesuretyshiptothe
effectthatsubstantial compliance
withsucharequirementis
sufficient. Suchatermwill be
implied where the partieswould
have included it were they to have
beenasked whetheritshouldbe
included intheeventoffailureto
followtheprescribed formalities
andifsuchatermisnecessaryto
givebusinessefficacy tothe
suretyshipagreement.

THE FACTS
Bezuidenhoutsignedadeed of
suretyship infavour of the Standard
Bank, securingtheindebtedness of
Durban Security Glazing (Pty) Ltd.
Bezuidenhoutwasthesoledirector
andshareholder of Durban Security.
Intermsof clause 13.2.1 of the
suretyship, itwastoremaininforce
untilthe expiry of seven daysafter
thebankwasto havereceived
written notice fromthe surety
terminating liability for future
indebtedness, provided thatsuch
written notice was to have noforce
oreffectunlessitwasaccompanied
by proof of the sending of acopy
thereofbyregistered posttothe
debtor.
Thesuretyshipalsocontained
clause 16 which providedthatno
cancellation orvariation of the
suretyshipwould be of force or
effectunlessrecorded inwritingand
signed by bothbankandsurety, and
clause 22 which provided thatitset

outtheentireagreementbetween
the parties, and the bank would not
be bound by any undertakings,
representationsorwarranties
expressly recordedtherein.

On 8 December 1994,
Bezuidenhoutaddressedaletterto
the bank, onthe letterhead of
Durban Security, inwhich he
confirmedarequesttobereleased of
his personal guaranteeandtosecure
thereturn ofthetitle deedsin
respectof certain fixed property
situated in Kloof. The bank received
the letter but the letter was not sent
to Durban Security by registered
post. Atthetime, Durban Security
was notindebted to the bank.

Thebankbroughtanactionagainst
Durban Security and Bezuidenhout
for paymentofR27206,30allegedly
owedtoit. Bezuidenhoutdefended
theactiononthegroundsthathe
had beenreleased assurety under the
operationofthe provisionsof clause
13.2.1. He contended thatalthough
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he had notsentnotification of
termination by registered post, it
wasatacitterm ofthe suretyship
agreementthatanalternative
method of notification was permissi-
ble.

THE DECISION

Ingeneral, asurety hastherightto
terminate hissuretyshipatanytime
on notice to the creditor. A debtor
hasaninterestinbeinginformed of
thisfact,andaccordingly provision
ismade for notificationtobe given
inthe event of the termination ofa
suretyshipobligation. Bezuidenhout
had effectively given Durban
Security notice of histermination of

TESVEN CC v SOUTH AFRICAN BANK OF ATHENS

A JUDGMENT BY FARLAM AJA
(MAHOMED CJ, VAN
HEERDEN DCJ, SMALBERGER
JAand HOWIE JA concurring)

28 SEPTEMBER 1999

2000 (1) SA 268 (A)

Apriororal agreement may provide
abasisforrectifyingadeed of
suretyship, despite thefact that the
prioragreementdidnotrelate tothe
wording of the deed. Acontractcan
berectified inordertoensurethatit
properly reflects thecommon
intention ofthe parties.

thesuretyship obligationwhen he
notified the bank thereof, because
the letter waswritten by himselfas
shareholderand director of the
company and onthe letterhead of
thecompany. The questionwas
whether the fact of actual notifica-
tionsufficiently complied withthe
requirementsofthe termination
provisionsofthe suretyship.

Itwas clear thatthe actual notifica-
tion did notcomply with the
provisotoclause 13.2.1. However, a
tacit term to the effect that better or
substantial compliance with the
notification provisionscontainedin
the clause wasacceptable could be
imported intotheagreement. The

THE FACTS

Tesven CCsignedadeed of
suretyshipinfavourofthe South
AfricanBank of Athensforthe due
paymentofall obligationsowed by
Michael Gaganakistothe bank, the
maximumamountrecoverable
thereunder being limited to R500
000 plusinterestand costs. Two
daysbeforethesuretyshipwas
signed, Tesvenmortgaged its prop-
erty underacovering mortgage
bond infavour ofthe bank as
security for paymentofthe obliga-
tionsreferred tointhe deed of
suretyship.

Four monthsearlier, Mrs MM
Gaganakisalsosignedadeed of
suretyshipinfavourofthebankin
respectof Michael Gaganakis’s
indebtednesstothe bank, the

.
termwasnotincorporatedinthe
suretyship documentasitstood, but
ifthe partieshad beenasked atthe
time of contracting, whatthe
positionwould be ifactual notifica-
tion of the termination of the
suretyshipwasgiven,asopposedto
notificationinstrictaccordance with
the provisions of the suretyship,
thentheywould have answered that
theactual notificationwould have
been sufficient. Thiswasareason-
ableinterpretation of the suretyship
agreement, onewhich accorded with
areasonableand businesslike
application oftheagreement,and
onewhich gave businessefficacy to
it.

maximum indebtednessthereunder
being limited to R500 000. At the
time, she owned property over
which abond limited to R500 000,
had been passed infavour of the
bank. That property was later sold
and MrsGaganakisacquiredanew
property through heracquisition of
amember’sinterestin Tesvenwhich
owned erf898, Parkwood Town-
ship. Uponacquisition, ofthis
member’sinterest, Mrs Gaganakis
signedthe deed of suretyshipin
favour ofthebankand Tesven
passedthe mortgage bond overits
property infavour of the bank.
Avyear later,atatime when he
then owed the bank R1363021,81,
Mr Gaganakiswas provisionally
sequestrated. The bank broughtan
actionagainst Tesvenand Mrs



Gaganakisfor paymentof
R237 772,28 in terms of their
suretyshipobligations.
Indefendingtheaction, Mrs
Gaganakisalleged that the deeds of
suretyshipdid notreflectthe
intention of the partiesasthey
omitted to state that they would
only become effective if Mr
Gaganakisbecameliabletothe bank
inrespectofaguaranteefor
R500 000 whichthe bank had
undertakentoissueto Rothsay
Holdings (Pty) Ltd aspartofa
settlementofadispute involving fees
owed to Mr Gaganakis by his
clients. Sheclaimed thatthe deeds of
suretyship should berectified soas
tocorrectly reflect thisintention.
Tesvenappealedthegrantof
summaryjudgmentagainstitin
favour ofthe bank.

THE DECISION

Rectification of the deeds of
suretyshipwasnotexcluded merely
becausethealleged mistake did not

relate tothe wording ofthe docu-
mentsthemselves. Itwas possible to
rectify the deeds of suretyshipifit
could be shownthatthey did not
properlyincorporate the provision
regardingtheliability in respect of
the guarantee for R500000alleged
by Mrs Gaganakistohave been
agreed by the parties. If she had
mistakenly thoughtthat this provi-
sionwould beapartoftheagree-
mentconcluded betweenthesureties
andthe bank, despite ithaving been
omitted fromthe deeds of suretyship
inquestion, then the deeds of
suretyship could berectified soasto
ensurethatthe oralagreement
wouldstill be operative.
Thequestionremainingwas
whether or notsummary judgment
shouldbegranted. Thisdependedon
anassessmentof whether or notthe
bank’scasewasunimpeachableand
thatof Tesvenbogusorbadinlaw.
Theallegationsmade by Mrs
Gaganakisconcerningthebank’s
undertakingtoissueaguarantee for

.
R500000 required substantial
clarification asitwasnotclear how
thiswouldsettlethe disputealleged
toexistbetween Mr Gaganakisand
hisclients. However, some basis for
theallegation of the guarantee of
R500000was found inthe explana-
tion ofthe property transactions
which had beengivenby Mrs
Gaganakis. Itappeared thatthe bond
onwhichthe bank suedwasa
replacement of the bond of R500
000onthe property previously
owned by Mrs Gaganakis, and this
suggested thatsome limitationon
the enforcability of the deeds of
suretyshipexisted.

Althoughsomedoubtshad been
raised concerningthe defencesraised
by Mrs Gaganakistothe claim
broughtby the bank, there was
sufficientevidentiary material to
lead tothe conclusionthatthe
bank’scase mightnot be unanswer-
able. The courtwasentitled to
exerciseitsdiscretioninrefusingto
grantsummaryjudgment.
Theappeal wasupheld.

sucharesult.

To allow the words the parties actually used in the documents to override
their prior agreement or the common intention that they intended to record
is to enforce what was not agreed, and so overthrow the basis on which
contracts rest in our law: the application of no contractual theory leads to
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VAAL REEFS EXPLORATION AND MINING CO LTD v W

BURGER

A JUDGMENT BY HARMS JA
(VAN HEERDEN JA,
GROSSKOPF JA, MARAIS JA and
STREICHER JA concurring)

21 SEPTEMBER 1999

1999 (4) SA 1161 (A)

Apersonwhoisempoweredtoact
onbehalfofhisorher spouse by
someauthority other thanthe
consentofthespouseisnotrequired
tocomplywiththeprovisionsof
section 15(2) of the Matrimonial
Property Act (no 88 0f1984) in
ordertovalidly bind the marital
estate. Acessiongivenassecurity for
adebttogetherwithasuretyship
undertakingisaccessorytothe
principal debtand notthe
suretyshipobligation.

THE FACTS

On7December 1994, MrsBurger
ceded afixed depositof R500000to
Vaal Reefs Explorationand Mining
CoLtdassecurityfortheobliga-
tionsof Michette Mining Services
(Pty) Ltdunderacontractentered
into betweenitand Vaal Reefs.

MrsBurgerwasmarried,in
community of property, in 1963. In
1992, shewasappointed curator of
herhusbandasaresultofhis
incapacity following amotor
accident. The courtorder soap-
pointing her, entitled hertosell or
encumberanyassetbelongingto
himandempowered hertoexercise
any capacity vestinginhimorgive
any consentrequired for the exercise
ofsuch capacity.

Vaal Reefsalleged that Michette
had defaultedinitsobligations
underthecontractand claimed
payment of the R500 000 for which

MrsBurger had giventhe suretyship.

Burger defended theactiononthe
groundsthatthe cessionand
suretyshipwerevoidinthatthey
had been givenwithoutthe consent
ofherhusbandasrequired by
section 15(2)(c)and 15(2)(h) of the
Matrimonial Property Act (no 88 of
1984). These subsectionsrendervoid
the cession ofany fixed depositor
theenteringinto ofadeed of
suretyshipbyapersonwithoutthe
consentof the spouse of that person.

Vaal Reefscontended that the
consentofBurger’shusband had not
been necessaryinviewof Burger’s
appointmentascurator of her
husband, alternatively thatifithad
beennecessary, itwasgiventoher
by herselfon hisbehalf.

THE DECISION

The provisionsof section 15(2) are
notapplicable tothe unusual
situationwhere apersonhasthe
powertobind the marital estate and
obtainsthat power fromasource
other thanthe consent of the other
spouse. Failuretocomply with the
sectiontherefore provided noreason
why Burger could notbind herself
infavour of Vaal Reefsunder the
cessionand the deed of suretyship.

Allthathadtobe decided was
whether or notthe courtorder
appointing Burgerascuratorcon-
ferred the power tobind the marital
estate to the extent of entitling her
toexecutethe cessionand enter into
the deed of suretyship. The court
order had expressly empowered Mrs
Burger toencumber the property of
herspouse. Thisclearly coveredthe
cession of the fixed depositand the
enteringinto of the deed of
suretyship. Ittherefore conferred on
her the power to bind the marital
estate inthe mannerinwhichshe
had.

Evenifthesuretyship undertaking
were considered void, thecession
would notnecessarily bevoidas
well. The cessionsecured the
principal debtasmuchasthe deed of
suretyshipdid. The cessionwasnot
accessory tothe deed of suretyship
buttothe principal debtandit
wouldremainvalid despiteany
possible invalidity of the deed of
suretyship.

Vaal Reefs’ claimwasupheld.



P G BISON LIMITED v THE MASTER OF THE HIGH

COURT, GRAHAMSTOWN

A JUDGMENT BY GROSSKOPF
JA (HEFER JA, OLIVIER JA,
SCOTT JA AND STREICHER JA
concurring)

SUPREME COURT OF APPEAL
29 NOVEMBER 1999

UNREPORTED

Cession

Acessionagreementwhichgivesthe
cedenttherighttocollectthe ceded
debtsasagentofthecessionary, the
rightbeing terminable upon the
cessionary givingnotice of the
cessionand recovering paymentof
thedebtsdirectly, renders the cedent
asecuredcreditorgivingita
preferential right to the collected
debtsuponthe liquidation of the
cedent. Thecessionary’ssecured
positionisnotdependentonit
havinggiven notice of theintention
toimplementthecession, if thisis
required by the cession agreement,
whereitisclearthatthecessionary
retainstherighttorecover payment
ofthedebtsdirectly.

THE FACTS

PatsPlanks CC ceded itsbook
debtsto PG Bison Ltd, the cession
beingrecordedinadocument
entitled ‘General Covering Cession’.
Thedocumentrecorded that Pats
thereby ceded insecuritatem debiti,
andtransferredand madeoverthe
claimsthereby ceded. Italsoin-
cludedaprovisionthat Patswould
collectany of itsdebtsasagenton
behalf of PG, itsmandate being
terminable by PG and PG entitled
to collect the debts for its own
account. The Cessioncontained an
additional clausewhichrecorded
thatthe cessionwould notbe
implemented unless Pats’ account
with PG wasoverdue by thirty
days,andsevendays’ notice of
intentiontoimplementthe cession
hadbeengiven.

Patswasplacedinliquidation. As
atthatdate, itsaccountwasthirty
daysoverduebutsevendays’ notice
ofintentiontoimplementthe
cessionhad notbeen given.When
theliquidationand distribution
accountwasdrawnup, itwas
amended to reflectthe proceeds of
Pats’ book debtsinthefreeresidue
account, ie notassubjecttoPG’s
secured claim, because the seven
days’ noticereferredtointhe
additional clause had notbeengiven.
PG objected to this, contending that
thecessioninitsfavour conferred
security onitentitlingittoa
preferential paymentofdividends
availabletocreditors.

PG broughtanapplication foran
orderthattheliquidationand
distributionaccountbeamendedto
reflectthe book debtsasanencum-
bered asset, and the proceedsthereof
notreflected inthefree residue
account. Itappealedagainstthe
dismissal ofitsapplication.
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THE DECISION

Themeaning of theword ‘imple-
ment’ intheadditional clause was
crucial to the outcome of the case: if
PG could notimplementthe cession
intermsthereof, thenitcould not
claimto hold any security entitling
ittoapreferential positioninregard
totheassetsavailable for distribu-
tiontocreditors.

‘Implement’ wastobereadinthe
contextofthe Cessionasawhole.
The Cession conferredon PG
extensiverights, Patshavingin fact
divesteditselfofitsrightstoclaim
againstitsdebtors. Thatithad so
divesteditselfofthose rightswas
clear fromthe factthat Patswas
giventherighttocollectthe debtsas
agentof PG. Thiswasunderlined by
the provisionthat PG could termi-
natethisarrangementand collectthe
debtsforitsownaccount,and
wouldordinarilyassertthisright
upon Patsdefaultinginitsobliga-
tionstoward PG. The giving of
noticeasrequired by theadditional
clause couldtherefore be considered
equivalenttothe termination of the
mandate givento Patsto collectits
owndebts.

Accordingly, therightsheld by
Patsweretransferred to PG by the
Cession. Thissecurity entitled itto
havethebook debtsreflected as
encumberedassetsintheliquidation
anddistributionaccount. Theappeal
wasupheld.
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MILLSELL CHROME MINES (PTY) LTD v
MINISTER OF LAND AFFAIRS

A JUDGMENT BY ZULMAN JA
(STREICHER JA, MELUNSKY
JA, FARLAM AJA AND
MADLANGA AJA concurring)
SUPREME COURT OF APPEAL
28 SEPTEMBER 1999

1999 CLR 602 (A)

Anoptionwhichrequiresboththat
itbeexercised withinacertaintime,
andstateadate onwhichtherights
conferredinitaretobeexercised,
mustbeexercised aswell asstate
suchadateinorder for the optionto
bevalidlyexercised.

THE FACTS

On 28 July 1977, a notarially
executed mineral lease wasentered
into between the Minister of Bantu
Administration, Developmentand
Educationinhiscapacity astrustee
ofthe Bafokeng Tribe aslessorand
Palmiet Chrome Corporation (Pty)
Ltd aslessee. Palmietlater ceded its
rightsintermsofthe leaseto
Millsell Chrome Mines (Pty) Ltd
andthe Minister of Land Affairs
succeeded the Minister of Bantu
Administrationastrustee of the
Tribe.

Intermsofthe lease, the lessee was
exclusively entitled to prospect for
chromeoreforaperiod of five years
fromthe date oftheagreement. In
termsofclause 3, the lessee was
entitled toexerciseanoptionto
mineand dispose of chromeore
duringthe prospecting period. The
optionwasto be exercised by giving
written notice to this effect to the
lessor, the Magistrate Bafokengand
the Bantu Mining Corporation Ltd,
andwastostateadate onwhich
operationswould begin.

On7July 1982, a Notarial Exercise
of Option to Take a Mineral Lease
was notarially executed. Inan
Annexure, itwas stated that Millsell
exercised the optionand thereby,
therighttomine manganeseore.
Later,on 18 August 1982, the
referenceto manganese orewas
substituted by areferencetochrome
ore by a notification to the Tribe’s
attorneytothiseffect.

The Minister broughtanapplica-
tionclaimingan orderthattherewas
noexercise, alternatively novalid or
effectual exercise of the option,
alternatively, iftherewasavalidand
effectual exercise of the option,
Millsell thereafter abandonedthe
mineral lease. The Minister con-
tended thatthe option had notbeen
timeously exercised sincethe
notarial execution of the optionwas
defectiveinhavingincorrectly

referredtomanganeseore,andin
havingfailed tospecifyadateon
whichminingwould begin.

THE DECISION

Itshould have appearedtothe
recipientofthe Annexurethat
Millsellintended to exercise the
optionto mine for chrome oreand
thatthe referencetomanganese ore
wasanobviouserror. However, the
real difficulty faced by Millsell
centred onitsfailuretostateadate
onwhichminingoperationswould
begin.

Thelease had clearly stated that the
optionwastobeexercised,and that
adate wasto be stated onwhich
mining operationswould begin.
Therewerethereforetwo separate
thingsthatthe lessee had todo.
Interpreting the wording of clause 3
grammatically, there were two
aspectswhich hadto be construed
conjunctively and notdisjunctively.
Eachweretobe performedand it
wasimpossible for performance of
theonetobeseenasincorporating
performance of the other. Therewas
noindicationthatthe parties
intended the date of exercise of the
notarial lease to be the date on
which miningoperationswould
begin. There having beentwothings
Millsellwas requiredtodo,and it
havingfailed to doone ofthem,
therewas no properexercise of the
option. The purported exercise was
ofnoforce and effect.

Millsell’scontention thatithad
properly exercised the optionwas
alsounacceptable onthe grounds
thatithad notcommunicated its
acceptance of the offer containedin
the option. Any offer requiresan
acceptanceinorderforavalid
contracttocome intoexistence. In
the presentcase, nocontracthad
comeintoexistence because Millsell
had notcommunicated anaccept-
ance of the offer.

Theapplicationsucceeded.



KOHLER FLEXIBLE PACKAGING (PINETOWN)
(PTY) LTD v MARIANHILL MISSION INSTITUTE

A JUDGMENT BY HOWARD JP
DURBAN AND COAST LOCAL
DIVISION

30 JUNE 1999

2000 (1) SA 141 (D)

Aclaimagainstaparty whichhas
improperly performed professional
servicesunderacontractentered
into by that party mustbe brought
uponthebasisof thatcontractand
cannotbebroughtindelict, where
thatwhichiscomplainedofarises
fromthecontractinquestion.

THE FACTS

Kohler Flexibile Packaging
(Pinetown) (Pty) Ltd broughtan
actionagainst Marianhill Mission
Instituteinwhichitalleged that it
had purchased from Marianhill
certainfixed property. Italleged that
Marianhill hadarranged withthe
second defendantthe construction of
certainearthworksforabuilding
platform,and Marianhill had
warranted to Kohler thatthe
building platform consisted of
acceptablefillmaterialand had been
properly compacted.

Kohlerallegedthatithad con-
structed factory buildingsonthe
property, butthe earthworkson
whichtheywere constructed
exhibited excessivesettlement. Ithad
undertaken certainremedial meas-
urestopreventdifferential move-
mentwhichwould haveresultedin
crackinginthebuilding. The
reasonable and necessary cost of
doingso,aswellasestimated future
costs,amounted toR17 499 668,45.

Kohlerallegedthatthe second
defendantowed itadutyofcarein
carryingoutthe earthworksto
guardagainstexcessivesettlement
whichmightresultin cracking of
thebuildings.

Thesecond defendantissuedthird
party noticesagainstthree parties,
engineersemployed by Marianhillto
designthebuildingplatformand
supervisetheearthworkscontract,
consultingengineersappointedin
respect of the construction ofthe
factorybuildingsand the nominated
subcontractorwhich had con-
structed the buildings. Italleged that
incarryingoutthe design ofthe
buildings, theirfloorsand founda-
tions, they owed itaduty of care to
guardagainstexcessivesettlement
whichmightresultincrackingin
thebuildings. Italleged thatthey
had breached thatduty of care,and
claimed acontribution fromthem
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underthe provisions of the Appor-
tionment of Damages Act (no 34 of
1956).

Two ofthe third parties objected
tothe notices onthe groundsthat
they lacked averments necessary to
sustainacause ofactionagainst
themand excepted tothemonthe
groundsthat Kohler had no cause of
actionindelictagainstthem. The
basisfor thisexceptionwasthat
their liability toward Kohler had to
be foundinthecontractunder
whichthey performed their profes-
sionalworkand notindelict.

THE DECISION

Thebasis ofthe exceptionwas
established inthe case ofLillicrap,
Wassenaar and Partnersv Pilkington
Brothers (Pty) Ltd 1985 (1) SA 475
(A), which held thatthe basis of the
liability of apersonwho has per-
formed professional servicesistobe
found inthe contractunderwhich
the professional work was per-
formed, and notindelict, unlessthe
actionscomplained of infringea
rightwhichisindependentofthe
contract.

Thisprinciplewasdirectly applica-
bleinthe presentcase. Theclaim
made by the second defendant
againstthethird partiescould be
construed asaclaim for morethan
mereeconomicloss, ieincluded loss
which mightarisefromphysical
damage. However, thisfactor did
notdistinguishthe second defend-
ant’sclaimasbeingindependent of
the contractunder which the claim
was brought. The physical defectsin
thebuildingsdid notarisefromany
wrongdoneindependently of the
contractbutawrongdoneinthe
improper performance of the
contract. There wastherefore no
basisforaclaimindelictagainstthe
third parties.

Theexceptionswere upheld.
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FAIRBRASS v ESTATE AGENTS BOARD

A JUDGMENT BY CLOETE J
(MALAN Jand LANE AJconcur-
ring)

WITWATERSRAND LOCAL
DIVISION

12 AUGUST 1999

1999 (4) SA 1052 (W)

Anpersonwho actsforabody
corporateincollectingmoney dueto
thebody corporateactsasanestate
agentasdefined inthe Estate Agents
Act(no1120f1976)and is therefore
subjecttothedisciplinary
procedureswhich may be brought
againstestateagentsby the Estate
AgentsBoard under that Act. That
Board isthe proper forumfor the
investigationofacomplaint
broughtagainstsuchaperson,even
if the circumstancesgivingriseto
thecomplainthavealsoresultedin
legal proceedings.

THE FACTS
Fairbrasslodgedacomplaint
againstInglestone,amember of
Zingle Estates CC whichwasthe
managingagentappointed by the
body corporate of Maxwelton
Building. Healleged that Fairbrass
hadtried toextortfrom him pay-
mentofelectricity chargesinrespect
oftheflatswhich, tothe knowledge
of Inglestone, were notdue. He
allegedthat Inglestone had deposed
toanaffidavitinsupportofa
summary judgmentapplicationthat
these chargesweredue.
Fairbrasslodged hiscomplaint
with the Estate AgentsBoard. The
Board wasempowered, intermsof
section 30(2) of the Estate Agents
Act (no 112 of 1976), to bring and
investigateany charge ofimproper
conductagainstanestateagent.
Adisciplinary committee of the
Board considered thecomplaintand
decided thattheactionsoromissions
withwhich Inglestone wascharged
did notconstitute improper con-
duct. Itsdecisionwasbased onthe
reasoningthatthe complaintwasthe
subjectofacivil actionissued out of
the magistrate’scourtinJohannes-
burgwhichwastheappropriate
forumto determine the matter,and
that Inglestone had merely acted on
instructionsreceived fromthe
Maxwelton body corporate. The
Board ratified the committee’s
decision. Itheld thatthe committee
was not the correct forum for the
ventilation of the complaint,and
thatthe Board itselfdid nothave
jurisdiction to entertain the com-
plaintsince Inglestone had notbeen
actingasanestateagent.
Fairbrassappealedthisdecision.

THE DECISION

The Estate Agents Actdefinesan
estateagentasany personwhofor
theacquisitionofgaininany
manner holds himselfoutasa
personwhorenderssuchservicesas
the Minister may specify fromtime
totime. Onesuch servicewas
specified asthatof collecting or
receivingmoney payablebyany
persontoabody corporate.

Oneofthefunctions of Zingle
Estates CC wasthe collection of
money payabletothe Maxwelton
body corporate. Deposingtoan
affidavitinsupportofasummary
judgmentapplicationwas part of
thatcollection process. It followed
thatincarrying outthose functions,
Zingle,and Inglestone asthe person
entitled totake partinthe running
ofthatbusiness, wasactingasan
agentasdefined inthe Estate Agents
Act.

Theactionsallegedtohave been
takenby Inglestone would, if
proved, constitute improperconduct
foranestateagent,andshould
therefore have beeninvestigated by
the Board’sdisciplinary committee.
Therewasareasonable prospectthat
theallegationswouldbe proved.
The proper forumwas infactthe
Board itself, sinceaninvestigation of
anddecisiononInglestone’sactions
wasapartoftheBoard’sfunctions
andobligations.

Theappealwasupheld.



HIGHVELD 7 PROPERTIES (PTY) LTD v BAILES

JUDGMENT BY STREICHER JA
(HEFER JA and MPATI JA concur-
ring)

SUPREME COURT OF APPEAL

27 SEPTEMBER 1999

[1998] 3 All SA 205 (N)

Indeterminingwhether ornota
party hasrepudiated anagreement,
therebyentitling the other party to
cancel theagreement, acourtwill
determinewhether objectively
viewed, that party hasexhibiteda
deliberateand unequivocal
intention no longer to be bound to
theagreement. Where the party in
guestioninsistsupon performance of
anagreementwhichisdifferent
fromthatagreement, alleging that
the latter has beensuperseded or
amended by a later agreement, then
objectively, the party will be seento
have repudiated the agreement, thus
entitlingthe othertocancel the
original agreement.

THE FACTS

Highveld 7 Properties (Pty) Ltd
boughtimmovable property from
Bailes. The purpose of the acquisi-
tionwastoenabletheestablishment
ofagolfcourseestate.

Afterthesale, inresponsetoan
requestfrom Highveld, Bailes
indicated hiswillingnesstoenter
intoanaddendumtotheagreement
of saleinaletter written to
Highveld. Thisaddendumrecorded
Bailes’ willingnesstosell further
land identified by afirmwhich had
beenengagedtoprepareadevelop-
ment planwith aview to obtaining
townplanningapproval for the golf
courseestate. Itrecorded that part of
thelandalready sold would be
simultaneously subtracted fromthe
land sold. A higher net price was
thenrecordedastheapplicableprice.
Highveldrespondedwithacounter-
proposal astothe preciseareaofthe
extralanditwishedtoobtain.Ina
letter writtenin reply to Bailes, it
stated thatithad beenagreed that
the size of the site was to be in-
creased butitrequiredthatitbe
entitled toanincrease inthe number
of standstobe purchased onthesite.

Highveldthenapplied for the
approval ofitsdevelopmentplanon
the basisof the increased land size.
Bailescontended thattheterms
contained inhisletter writtento
Highveld had beenaccepted, al-
though hewas preparedtoreduce
thetotal purchase price. Highveld
suggestedafurther reductionofthe
purchase price, butBailesrejected
this.

Highveldthenstated thatasa
resultofafailuretoagree onthe
termsoftheacquisition of the extra
land, the application for approval of
itsdevelopmentplanbeamendedto
adheretothelandsizerecordedin
theoriginalagreement. Bailes
disputed thatthere had beenafailure
toagreetotheamendment,and
calleduponHighveldtocomply
withtheamended agreementby
furnishingthe guaranteespayablein
termsthereof, failingwhich he
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would invoke tne preacn provisions
oftheagreementand claimdamages.
Highveld stated thatby hisbehav-
iour, Bailesappearedto have no
intention of proceeding withthe
originalagreementand appearedto
requireittocomply with the terms
ofanewagreement. Itconsidered
thisarepudiationoftheoriginal
agreement, accepted therepudiation,
and cancelled the contract.

Bailesdenied thathe had repudi-
atedtheagreement,and broughtan
application foranorderthatthe
originalagreementasamended,
alternativelythe originalagreement
alone, was of full force and effect.
Highveld appealedagainstanorder
thatthe originalagreementwas
binding onthe parties.

THE DECISION

Section 2(1) of the Alienation of
Land Act(no680f1981) provides
thatnoalienation of land shall be of
any force oreffectunlessitis
contained inadeed ofalienation
signed by the partiesthereto or their
agentsacting with theirauthority.
Theamendments contended for by
Bailesdid notcomply with this Act
andcouldthereforenotbesaidto
have formed partof the parties’
agreement. Therewas, inany event,
noevidence thatthe partieshad
reached consensusonthe price
payableinrespectoftheadditional
land proposedtobeincorporated
withtheexisting land.

The questiontobe decided was
whether or notthe attitude Bailes
had adoptedamountedtoarepudia-
tionofthe original agreement. The
testwaswhether or not he had
exhibited adeliberateand unequivo-
cal intention no longer to be bound
totheoriginalagreement.

Bailes’ subjective intention was not
relevantindeterminingthis. Ifhe
had nointention of repudiatingthe
originalagreement, thiswould not
meantthat objectively, hedid not
doso. Ifhedidactinsuchaway as
tolead areasonable personto
concludethathedid notintendto
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perform hisobligationsunderthe
originalagreement, then hewould
have repudiated theagreement.
Bailes’sactionindemanding
delivery oftheguaranteesunder
threatofaclaimfor damageswould
have ledareasonable personto
concludethatitwouldserve no

purposetoapplyforapproval ofa
developmentplanandrezoningin
respectofthelandoriginally sold,
norto deliver guaranteesforthe
paymentofthe purchase price
payableintermsoftheoriginal
agreement. Areasonable person
wouldalsohave concludedthat
Baileswould nothavetransferred

theland originally sold interms of
theoriginalagreement. Itwas
thereforeclearthatBaileshad
considered himselfbound by the
disputedagreementand notthe
original agreement. He had repudi-
atedthatagreement.
Theappealwasupheld.

RD SUMMERS FISHERIES CC v VIKING FISHING CO (PTY) LTD

A JUDGMENT BY ERASMUS ]
SOUTH EASTERN CAPE LO-
CAL DIVISION

4 AUGUST 1999

1999 (4) SA 1081 (SECLD)

Shipping

Anarrestof aship may be
continuedonlyifthereisevidence
whichwouldshow that the
claimanthasacause ofactionas
averred in the actioninrem,
irrespective ofthe probabilitiesfor
oragainstthesuccessful outcome of
theaction.

THE FACTS
Intermsofaloanagreement
recorded inadocument, Viking
Fishing Co (Pty) Ltd lent R220 000
to Mr R D Summers. The loan was
toberepaid by the delivery of fish
for Viking’sbusiness,and Summers
wastotakeall steps necessary to
haveamarinebondregisteredin
favourofViking overthe MFV
Lochan Ora, the vessel to be used for
fishing purposes.
Theloanwasconcluded afew
weeksafter Summerspurchased the
Lochan Ora on behalf of a close
corporation yet to be formed, RD
SummersFisheries CC. Thisclose
corporationwas later formed.
Because loanrepaymentswere not
made, Vikinginstituted anactionin
remagainstthelLochan Oraand
arrested it. SummersFisheries
appliedforthesettingaside of the
arrest, contending that the R220000
was lentto Summers personally.
Sinceit, beingaclose corporation
differentfrom Summershimself, was
notliableto Viking for repayment
of the loan, the arrest of the Lochan

Orawasnotcompetentunder
section 3(4) ofthe Admiralty
JurisdictionRegulation Act (no 105
0f1983). Viking contended that the
loanagreementincorrectly recorded
the debtoras Summersandthatthe
agreementrequired rectificationso
astoshow SummersFisheriesasthe
correctdebtor.

THE DECISION

Section 3(4) ofthe Admiralty
Jurisdiction Regulation Act (no 105
0f1983) providesthata maritime
claimmay be enforced by anaction
inremifthe claimanthasamaritime
lien overthe property tobearrested
or if the owner of the property to be
arrested would be liable tothe
claimantinanactioninpersonamin
respectofthe cause ofactioncon-
cerned.

Thedefendantwhose shiphasbeen
arrested isentitled tochallenge the
arrestonthe groundsthatthe
provisionsofthissection have not
beenadheredto. Onesuchgroundis
thatthe claimantdoesnothavea
maritimelien,or hasnoclaim
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againstthe owner of the property to
bearrested. The defendant may
thereforerequire thatthe claimant
showthatithasreasonableor
probable cause asto the whole of its
actioninrem. The defendantshould
nothavetoacceptanarrestand be
contenttoaclaimfordamages
shouldthearrest later appear tobe
wrongful. Anarrest may be contin-
uedonlyifthereisevidence which
would showthattheclaimanthasa

causeofactionasaverredinthe
actioninrem, irrespective of the
probabilities for or againstthe
successful outcome of the action.
Inorder toshow thatithadacause
ofactionagainst SummersFisheries,
Vikingwould have toshowthatit
wasentitled torectification ofthe
loanagreement. Theallegations
made by Vikinginthisrespectdid
notshowthatitwould be entitled
torectification ofthe loanagree-

ment. The most they showed was
that Viking had laboured under the
mistaken impressionthatSummers
Fisherieswould assumethe position
of debtor under the loanagreement.
Thiswas insufficientto showthatit
wasentitled to rectification of the
loanagreement, andthisleft Viking
withoutacause ofactionagainst
SummersFisheries.
Thearrestwassetaside.

BELFRY MARINE LIMITED v PALM BASE MARITIME SDN BHD

(THE HEAVY METAL)

A JUDGMENT BY COMRIE ]
CAPE OF GOOD HOPE PRO-
VINCIAL DIVISION

7MAY 1999

2000 (1) SA 286 (C)

Anapplicantforsecurity under
section5(2) & (4) of the Admiralty
Jurisdiction Regulation Act (no 105
0f1983) mustshow thatithasa
primafaciecaseinrespectofits
claimforwhichitrequiressecurity,
thatthereisagenuineand
reasonable need forsecurity and
thatitisappropriate that the court
exerciseitsdiscretioninfavour of
ordering thatsecurity be furnished.

THE FACTS

Palm Base Maritime SDN BHD
obtained anorder for thearrest of
theHeavy Metal, aship owned by
Belfry Marine Ltd, assecurity fora
claimithad against Dahlia Maritime
Ltd arising fromthe sale of theSea
Sonnetanalleged associated ship.
Belfry appealed againstthe grant of
thisorder. Before theappeal was
heard, Belfryapplied foranorder
that Palm Base furnishsecurity in
respectofaclaimfordamagesit
wishedtobringagainstPalmBase
arising fromthe arrest of theHeavy
Metal.

Belfry contended that itwas
entitled to security on the basis of
section 5(2) & (4) of the Admiralty
Jurisdiction Regulation Act (no 105
0f1983). Section 5(2) providesthata
courtmay orderany persontogive
security for costsand order thatany
arrestorattachmentbe made subject
tosuch conditionsastothe court
appearsjust. Section 5(4) provides
thatany personwhomakesan
excessiveclaimorrequiresexcessive
security orwithout reasonable or
probable cause obtainsthe arrest of

property oranorder of court, shall
be liable toany person sufferingloss
ordamageasaresultthereof.

THE DECISION

Section 5(2) vestsinthecourta
wide power to order thatsecurity or
counter-security be furnished. In
applyingthe provisionsofthe
section, itmustbe shown thatthere
isaprimafaciecase inrespectofthe
claimorcounterclaim, thatthereisa
genuineand reasonable need for
security andthatitisappropriate
thatthe courtexerciseitsdiscretion
infavour of orderingthatsecurity
be furnished. Factorsinfluencingthe
court’sexercise of itsdiscretion
includewhetherthearrestwasmade
interms of section 5(3), the location
ofthe forum, whether thearresting
partyisaperegrinusofthecourt,
the nature of the counterclaimsand
the effect of aforfeiture order onthe
arrestor’sposition.

PalmBasewas permitted toadduce
evidenceinadditiontothatwhichit
presented inbringing theapplication
for the arrest of theHeavy Metal. In
order for Belfry to show that it had
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aprimafaciecase, ithad to show
thatPalm Base had no reasonable or
probable causeinarresting the ship.

PalmBase’sevidence,evenas
criticised by Belfry, showed how-
ever, thatPalmBase had reasonable
or probable cause toarrestthe ship.

Belfry had therefore notshown that
ithad aprimafacie case inrespect of
the counterclaimitwishedto bring.

THOROUGHBRED BREEDERS ASSOCIATION OF SA v

PRICE WATERHOUSE

JUDGMENT BY GOLDSTEIN J
WITWATERSRAND LOCAL
DIVISION

7 JULY 1999

1999 (4) SA 968 (W)

Anauditorisrequired toexaminethe
financial affairs ofacompanysoasto
bereasonablysatisfied that the
financial statements of thecompany
properly reflectthecompany’s
financial position. Indoingso, it
must make inquirieswhichwould
expose transactionswhichmightlead
toafraudortheftagainstthe
company, such as reperforming bank
reconciliationsand testingsample
entries inthe company’sbooks of
account. Theextenttowhich it must
dosowilldependontheimportance
ofthetransactionsinquestionas
determined by theiramountsin
relationtothetotalamounts
involved. Anauditor’sfailureto
conductanexaminationinthis
manner involvesabreach of contract
withitsclient, butitwill notbe fully
liableforany lossresulting therefrom
wheretheclientitselfisalso
responsibleforsuchresultingloss.

THE FACTS

In1991, the Thoroughbred Breed-
ers Association of SA (the ‘TBA’)
employedacertainJW Mitchellas
itsfinancial manager. Duringan
initial three-month probation
period, itlearntthat Mitchell had
beenconvicted of theftof cheques
amountingtoR50103,07 and had
spenttimeinprisonservinga
sentenceimposed followingthe
conviction. The TBA nevertheless
decidedtocontinueemploying
Mitchell.

Whilesoemployed,andduring
1994, Mitchell stole R1 389 801,90
fromthe TBA by misdirecting to
himselfundeposited cash,and
encashingapromissory notewitha
face value of R138 864 and maturity
date 8 February 1993.

DuringJanuary 1994, Price
Waterhouse performed anauditof
the TBA’sfinancial statementsfor
the financial yearending 31 October
1993. Itdid sounderacontract
concluded betweenthe two parties,
thetermsofwhichaffirmed thatthe
TBAand notPrice Waterhouse was
responsibleforthe correctnessofthe
assertionsmadeinthe TBA’s
financial statements. They further
affirmedthatPrice Waterhouse’s
dutywastoobtainreasonable
assurancethatthe financial state-
mentsfairly presentedinall material
respectsthefinancial position of the
TBA butwasnotrequiredto
examineeveryassertioninorderto
doso. IfPrice Waterhouse decided
toexaminea particularassertion, it
would be obligedtodosowith

reasonable careand notnegligently,
anditwouldbealerttothe possibil-
ity of misstatements.

Transactionswhichformedthe
subject-matter oftheauditcon-
ducted by Price Waterhouse in-
cludedtherecording of cash deposits
withthe TBAandtherecording
thereofinthe bank account of the
TBA.Some ofthese showed thatin
some cases, cash depositswere not
recorded as banked for three or four
months,andthenascleared beforea
reconciliationwhichwasdoneon 31
October 1993. Others showed no
apparentrelationship betweencash
received and cash depositedinthe
bank.Some cashbookentries
recorded cashasreceived somesix
monthsafter the cashwasinfact
received.

Intheauditwhichtook placein
January 1994, none of these events
were noted. Theresultsofthe
examination ofthe bank reconcilia-
tionswerereportedashbeinggener-
ally satisfactory.

Asfarasthe promissory note was
concerned,the TBAhelditasan
assetinits Futurity Race Pro-
grammeaccount,anaccountwhich
hadbeenestablishedto provide for
prizesforownersor breeders of
horses. Working papersprepared
duringtheauditrecorded thatthe
promissory note wasanassetinthe
Futurity accountand its maturity
date noted, butthe noteitselfwas
notexamined. The Futurity account
reflected total assets of R1 862 366.
TBA’sassetsasawholeamounted to
R16m.



The TBA contended thatthe audit
had notbeen performed properly
andifithad been, would have
uncovered Mitchell’sactivitieswhich
wouldhaveresultedinhisdismissal
before the theftstook place later in
1994. Itbroughtanactionagainst
Price Waterhouse for payment of
theamount of the thefts, with
interest.

THE DECISION

Thefirstquestionwaswhether or
notPrice Waterhouse committed a
breach ofthe contract between it
and the TBA.

Price Waterhouse had beenobliged
toscrutinise the outstanding cash
depositsto determinewhether or
notthefinancial statementsfairly
reflected the financial position of the
TBA. Areperformance of theend-
of-year bankreconciliationwould
have broughtto lightthe depositsin
the cash book whichwere notin
agreementwiththe bank statements.
Thiswould have setoffatrain of
enquiry whichwould have shown
thelong outstanding cash deposits
whichexisted in October 1993,and
thiswould inevitably have led tothe
prevention of the theftswhich had

been committed by Mitchell. Infact,
theexamination of the outstanding
depositswhichwasmadewasso
superficial that their significance was
notrealised. Theworking papers
showedthatthe overall resultswere
considered generally satisfactory. In
notfollowingthe procedureswhich
would haveresulted inthe preven-
tion of the thefts, Price Waterhouse
had inthisrespect, failed to properly
performtheauditwhichithad
undertakentodo.

Asfarasthe promissory notewas
concerned however, Price
Waterhouse could notbe criticised.
Thevalue ofthe note wasnotlarge
when compared withthetotal assets
inthe Futurity account, even lessso
when compared withthe total assets
held by the TBA. It was therefore
notamaterial factor in the perform-
ance oftheaudit, although thisdid
notdetractfrom the fact that the
promissory note should have been
examined, andthefailuretodoso
showed negligence onthe partofthe
auditors.

Inorder toimpose liability on
Price Waterhouse, itwas however
necessary to be surethatitsbreach
of contract had been the cause ofthe

TBA'’sloss from the thefts commit-
ted by Mitchell. There was no doubt
thathad Price Waterhouse made
inquiriesregarding the undeposited
cashand the promissory note,
Mitchellwould nothave beenable
toadequately explainthem. Its
failuretodoso could therefore be
attributed toitasadirectcause of
the TBA’sloss. However, the TBA’s
actioninemployingaperson known
tohave previousconvictionsrelating
totheftwasalsonegligentand was
the predominantcause of itsloss.
Were it not for the provisions of the
Apportionmentof Damages Act(no
34 0f 1956) the action brought by
the TBA againstPrice Waterhouse
should consequentlyfail.

Section 1 of this Act provides for
the reduction of the claim of a party
wheretheclaimisinrespectof
damagescaused partly by that
party’sown faultand partly by that
ofitsdefendant. Thereductionso
appliedisrelatedtothe degreeto
whichtheclaimantisatfault. Inthe
presentcase, TBA’sdegree of fault
farexceeded thatof Price
Waterhouse, anditsclaimhadtobe
reduced to 20% of theamountitin
factclaimed.
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AMERICAN FLAG PLC v GREAT AFRICAN T-SHIRT

CORPORATION CC

A JUDGMENT BY WUNSH J
(NAVSA Jand SNYDERSJ concur-
ring)

WITWATERSRAND LOCAL
DIVISION

16 OCTOBER 1998

2000 (1) SA 356 (W)

Companies

Aforeign person (peregrinus) may
becomesubjecttothe jurisdiction of
aSouth Africancourtby consenting
tothejurisdictionofthecourt
without there necessarily beingany
other reasonfor jurisdiction by the
courttodetermine the matter. Such
consentwill beseen to havebeen
made where the peregrinus has itself
institutedanactionagainstalocal
person (incola) and has become the
subjectofacounterclaim.

THE FACTS
AmericanFlagplcissuedaprovi-
sional sentence summonsagainst
Great African T-Shirt Corporation
CC (GATS) for payment of US$280
000, interestand costs, whichiit
allegedwasdue underanacknowl-
edgementofdebtsigned on behalf of
GATS.GATShadsignedthe
acknowledgementofdebtinrecog-
nition of paymentsdue to American
Flagfor T-shirtswhichithad
ordered fromthatcompany.
Inopposing theaction for provi-
sional sentence, GATS stated that it
had adamagesclaimforapproxi-
mately R1¥2marising from lateand
shortdelivery ofthe T shirts. Itgave
notice thatin order to found the
jurisdiction of the court to deter-
minethisclaim, itintended toapply
for the attachmentof American
Flag’sclaim. Thiswasnecessary
because American Flagwasnota
residentintheareaofthecourt’s
jurisdiction (anincola) buta
pergrinuswithits principal place of
businessthe United Kingdom.
AmericanFlagopposedthe
attachmentapplication. Itcontended
thatthe courthad jurisdictionto
determinethe damagesclaimwith-
outtheattachmentbecause GATS
wasanincolaofthe courtandthe
damageswereallegedlysuffered
withinthecourt’sareaofjurisdic-
tion. Italso contended thatithad
consentedtothejurisdiction ofthe
court by notification to this effect
whichwassentto GATS upon
AmericanFlaghavinggivennotice
of itsintentionto apply for attach-
mentof American Flag’sclaim.
GATScontended thatthe consent
tojurisdictionwas noteffective to
confer jurisdiction inthe absence of
areason forjurisdiction (ratio
jurisdictionis). The courtconsidered
whether or notanattachmentto
foundjurisdictionwasnecessaryin
ordertoestablishjurisdiction.

THE DECISION

Theargumentthataconsentto
jurisdiction by adefendantwould
not, without the existence of
another reasonforjurisdiction,
conferjurisdictiononthecourtisa
simplisticstatementofthe law.
Unqualified, itisan untrueassertion
ofthelaw, and applicableonlyin
certain limited cases, suchaswhere
the plaintiffitselfisaperegrinus of
the court. The general policy of the
courtsistoacceptthatthey have
jurisdiction, wheretheirjudgments
will be effective. Itisalsotheir
policy to assistanincolaof the court
tolitigateinitslocal court. Actions
by incolaofthe courtagainstforeign
defendantshavebeenentertainedin
the past, solely onthe ground ofa
consenttojurisdiction by the
defendant. Attachmentasameansof
establishingthejurisdiction ofthe
courtisnotrequiredinorderto
ensuretheeffectivenessofany
judgmentissuing fromthe court—
sincethereisnominimumplacedon
the value ofanattached asset,
effectivenesswould notbesecuredin
thismannerinanyevent.

Itistruethatconsenttojurisdic-
tion by itselfdoesnotnecessarily
conferjurisdiction onthecourt:
wherethe court’sjurisdictionis
restricted as to the type of action it
may consider, suchasdivorce
actionsbetween persons notsubject
tothecourt’sjurisdiction, no
consentby either party will confer
jurisdiction. However, in the case of
actionsarising fromcommercial
transactions, thejurisdiction of
South African courts may be
asserted wherethe defendanthas
consented tothe court’sjurisdiction.
AmericanFlag had consented tothe
court’sjurisdiction. Attachment of
itsclaimagainst GATSwasthere-
foreneither necessary nor permissi-
ble.

Theaction proposed by GATS
would effectively becomeacounter-
claimagainsttheactionbroughtby
AmericanFlag, sinceitwasclosely
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intertwined withtheallegations
made by AmericanFlaginitsaction.
Forthe purposesofthe counter-
claim, American Flag could be seen

tohave consented tothejurisdiction
of the courtin that it had brought
theinitial actionagainst GATS. It
wascommon sense, and amatter of
practical convenience, that Ameri-

Companies

canFlagshouldbesoseentohave

submitted to the court’sjurisdiction.
Theapplicationtoattach American

Flag’sclaimwasdismissed.

PEREGRINE GROUP (PTY) LTD v PEREGRINE HOLDINGS LTD

A JUDGMENT BY LAZARUS Al
WITWATERSRAND LOCAL
DIVISION

30 JUNE 1999

2000 (1) SA 187 (W)

Theuse ofacommonplacewordin
the name of acompany, which does
notcarry onthesamebusiness
activitiesofanothercompany, as
well asitsuse inthe name of the
othercompany, does not necessarily
entitlethe other companytoto
require a change of name. For such
an order to be made, it must be
shownthatthenameisundesirable
oriscalculated tocause damageto
theapplicant.

THE FACTS

Peregrine Group (Pty) Ltd, the
holding company ofanumber of
companiesall of whichincorporated
theword ‘Peregrine’ intheir names,
traded under itsnamefrom 1 August
1994,

Peregrine Holdings Ltd and the
otherrespondentswereagroup of
companieswhichalsoused theword
‘Peregrine’ intheirnamesand had
donesofrom March 1996 when they
wereincorporated.

Peregrine Grouptradedasa
property developeranditssubsidiar-
iestraded inbusinessesrelatedto
property developmentandthe
provisionof financial advice. Per-
egrine Holdingsdid businessasa
provider of specialised financial
expertise.

Sometwoyearsaftertheincorpo-
ration of Peregrine Holdings,
Peregrine Group broughtanapplica-
tionforanorderdirecting Peregrine
Holdingsandtheother respondents
tochangetheirnamessoasto
excludetheword ‘Peregrine’. Its
applicationwasbased onsection
45(2A) of the Companies Act(no61
of1973)and on passing off. Section
45(2A) providesthataperson may
applytocourtforanorderdirecting
acompanytochangeitsnameon
thegroundsthatthe nameisunde-
sirableoriscalculatedtocause
damagetotheapplicant.

THE DECISION
Theevidencedid notshowthat
therewasany significantdegree of
overlap betweentheactivities of
Peregrine GroupandPeregrine
Holdings. Peregrine Group’s
property developmentactivities
mighthaveinvolvedstructured
financial packages, buttherewasno
overlapinthefield of providingand
offering property finance services.
Section45(2A) providesfora
change of nameintwocases, ie
wherethe nameobjectedtois
undesirableor calculated to cause
damagetotheapplicant. The use of
theword ‘Peregrine’ had been
permitted by the Registrar of
Companiesinrecognition ofthefact
thatnoone company couldholda
monopoly inthe use of thatword in
itsname. Theword ‘Peregrine’ had
notacquiredasecondary meaningin
the minds ofthe publicand had not
becomeassociated withanybusiness
reputation held by the companies of
the Peregrine Group. Therewasno
likelihood of confusion between the
two groupsofcompanies. The name
used by therespondentcompanies
wastherefore notundesirable.
Sincetherewasno likelihood of
confusion, itcould safely be said
thatthe respondentcompanies’
nameswere notlikely tocause
damagetothePeregrine Group.
Theapplicationwasdismissed.
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LIBERTY LIFE ASSOCIATION OF AFRICA LTD v DE WAAL

A JUDGMENT BY VAN
HEERDEN JA

(VIVIER JA, HARMS JA, MARAIS
JAand SCOTT JA concurring)
SUPREME COURT OF APPEAL
21 SEPTEMBER 1999

1999 (4) SA 1177 (A)

Insurance
g

Indetermining whetheran insurer
may repudiate an insurance policy
aftertheinsuredhasmadea
misstatementinthe proposal forthe
policy, itisnecessary toshowthat
themisstatementmaterially affected
theinsurer’sassessmentoftherisk.

THE FACTS

DeWaal completedaproposal
form for life insurance of R200 000
tobe provided by Liberty Life
Association of Africa Ltd. One of
the questionswhich heanswered
whencompleting the formwas
whether ornothe had previously
obtained another life policy after

furnishingafullmedical declaration.

Heanswered positively tothis
guestion, indicating that the policy
was issued in October 1988 by Old
Mutual.

The policy issued by Old Mutual
wasissued afteransweringcertain
guestionsofamedical nature but
notafterafull medical declaration
hadbeenissued.

After De Waal’sdeath, Liberty
refused to pay outonthe policy on
the groundsthat De Waal had made
amaterially incorrectstatementin
his proposalwhich had causeditto
issuethe policy inquestion.

Liberty defended anaction for
payment.

THE DECISION

Although De Waal had madean
incorrectstatementin his proposal,
thiswould notentitle Liberty to
repudiate liability underthe policy,
unlesstheincorrectstatement

materially affected Liberty’sassess-
mentoftheriskundertakeninthe
policy ofinsurance. Thiswas
because of the provisions of section
63(3) of the Insurance Act (no 27 of
1943) which applied tothe contract
ofinsurance betweenthe parties.

Theessential determinant of
whether or not Liberty could
repudiate the policy wasnotthe
effectoftheincorrectstatementon
the risk, but the effect of the incor-
rectstatementonthe assessmentof
therisk. Liberty would be entitled
torepudiate the policy iftheincor-
rectstatement had affected its
assessmentofthe risk but not
otherwise.

The purpose of asking whether or
not De Waal had previously ob-
tained another life policy after
furnishingafullmedical declaration
wastogive Liberty anindication of
whetheritshouldrequiresucha
medical declaration, whichwould
enableittoevaluate theriskitself,
orrestontheassurancethatonehad
been givento Old Mutual with no
deteriorationin De Waal’smedical
conditionsince then. The statement
soelicited had thereforeaffected
Liberty’sassessmentofthe riskand
Liberty wasentitledto repudiatethe

policy.
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AFRICAN LIFE ASSURANCE CO LTD v NBS BANK LTD

A JUDGMENT BY
BORUCHOWITZ ]
WITWATERSRAND LOCAL
DIVISION

28 JANUARY 2000

UNREPORTED

Credit Transactions

The payee of acheque is under a
duty of care to the true owner of the
cheque toensure that the proceeds of
thechequearenotlostor
misappropriated, where the payee
holds the cheque onbehalfofa
party and collects the cheque on
behalf of that party without
examiningthe party’srightortitle
tothecheque. Adeposit-taking
institutionwhichemploysaperson
toacceptinvestmentsfromthe
publicrepresentsthat the personso
employedhastheauthority to
conclude transactionsforsuch
investments, and isbound by the
actionsof itsemployee, whether or
nottheemployeeactsfraudulently
indodoing.

THE FACTS

In September 1996,a Mr S
Swanepoel contacted anexecutive
director of African Life Assurance
CoLtdandinformed himthat NBS
Bank Ltdwaspreparedtopayan
effectiveannual rate of return of
18% perannumonafixed deposit
investment. African Lifewere
informed that this high rate of
interestwas possible because the
fundswouldbeinvestedinaprop-
erty developmentprojectin respect
ofwhichthe property developers
required fundsurgently. Following
further discussionsbetween
Swanepoel and African Life, African
LifeagreedtoinvestR3monafixed
deposit for twelve monthsatan
effectiveannual rate of interest of
18,2% perannum.

On 12 November 1996, African
Lifedrewachequeinfavour of NBS
for R3m, the cheque being crossed
and marked ‘nottransferable’. The
chequewasreceivedbyaMr
Stephenson, whom Swanepoel had
indicated would betaking delivery
ofthe cheque for NBS. Stephenson
alsodeliveredaletter ofundertaking
infavour of African Life signed by
MrV Assante, abranch manager of
the NBS, in which he stated thaton
behalfof NBS, receiptwasacknowl-
edged of the sum of R3mand that
NBSirrevocably undertook to
guaranteethatthissumwouldbe
repaidayear later, togetherwith
interest.

Unbeknownto African Life,
Assanteintended tomisappropriate
thechequeinordertodivertthe
proceedsthereoftofinance property
developmentsinwhichheand his
accompliceshadaninterest. The
chequewas notdeliveredtothe NBS
buthandedtoaclerkemployedbya
firmofattorneyswho deposited it
intoa‘corporate saver’ accountheld
by the NBS atthe Standard Bank.
The NBS’saccountwith Standard
wasaccordingly creditedand adebit
inanequalamountin favour of the
attorneyswasraised inthe books of

NBS. The attorneysused the
amountrecorded intheir favourto
pay money to Wietsche Jacobs
Ontwikkelaars.

A‘corporatesaver’ accountwasa
savingsaccountwiththe NBSto
whichaclientofthe NBS could
make deposits. The cheque deposits
somadewouldberecordedandthen
collection of payment of the cheque
would be effected by the Standard
Bank, towhich NBSwould forward
the chequesfor collection.

The NBSdid notrepay African
Lifetheamountsecured fromit.
African Lifebroughtanaction for
payment, basing the claimonaduty
of care owed by NBS to ensure that
no-oneotherthanitselfobtained
paymentofthe chequeandonthe
obligationrestingon NBSto
honour itsobligationsasrecorded in
the letter of undertaking. NBS
defendedtheactiononthegrounds
thatitwas notunder the duty of
carealleged by African Life,and that
Assante did nothave theauthority
toissuethe letter of undertaking.

THE DECISION

Itisanestablished principle of law
thatthe collecting bankwhich
negligently collectsacheque causing
lossto the true ownerisliable to the
true owner for the loss so sustained.
Inthe presentcase, NBSwas notthe
collectingbank butthe payee ofthe
cheque. Nevertheless, NBS had
collected paymentofthe chequeon
behalf of another party, ie the firm
ofattorneys. Thishad resulted inthe
NBS crediting the attorneys’ corpo-
rate saveraccountandallowingthat
firmtodraw onthe account. There
was ho reason why the duty of care
restingonacollecting bank should
notapply to the NBS in the same
way. Thisduty of careincluded the
dutytotakereasonablestepsto
satisfy itself thatits customer’stitle
toany cheque depositedtothe
corporate saver accountwas not
defective.

Inthe presentcircumstances, the
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NBSdid notexamine African Life’s
chequebecausethechequewas
deposited directly intothe NBS
accountatthe Standard Bank which
had been deposited by the attorneys
firmasagentfor NBS. However,
thisdid notexempt NBS from its
duty of care:itstill performeda
collecting functionand itwas
obligedtosatisfy itselfthat the
attorneysfirm’stitle tothe cheque
was notdefective. Anexamination
ofthe cheque would have case doubt
on the firm’s title to it: it was
crossed and marked ‘nottransfer-
able’. Areasonable bankerwould
have appreciated the significance of
theseinstructionswhich had been
inscribed onthe face of the cheque
andfailuretohave complied with
them constituted negligence.
Asfarastheauthority of Assante
wasconcerned, ithad tobe remem-

bered that African Lifewould have
beenunlikelytohaveinvested
substantial sumswithanunknown
entity, suchasaproperty develop-
mentconcern. African Life had
stated thatitintended toinvestwith
the NBSand therewas noreasonto
doubtthatthisiswhatitattempted
todowhenitdelivereditschequeto
Stephenson.

Assantedid nothaveactual author-
ity toacceptthe investmenton
behalfof NBS. Theinvestmenthad
beenkeptsecretfromtheauthorised
representatives of the NBS. How-
ever, the questionarose whether the
NBS should be estopped from
denying Assante’slack of actual
authority. African Life contended
that NBS should be so estopped
becauseitrepresented that Assante
had such authority by employing
himasabranch manager,authorised

NEDCOR BANK LTD v BEHARDIEN

A JUDGMENT BY CLEAVER ]
CAPE OF GOOD HOPE PRO-
VINCIAL DIVISION

28 JULY 1998

2000 (1) SA 307 (A)

Aclaimforrepaymentofmoney
misappropriatedisaliquidated
claim. Therequirementthata
defendantinsummary judgment
proceedingssetouthisdefence does
notviolatetheconstitutional right
tosilencewherecriminal
proceedingsarising fromthe same
factsarependingagainstthe
defendant.

THE FACTS

NedcorBankLtd broughtan
action for repaymentof money
allegedly misappropriated by
Behardienwhile hewasemployed
by the bank. Behardien defended the
actionand the bank broughtan
applicationfor summaryjudgment.
Itsaffidavitinsupportofthe
applicationwassignedapersonwho
described himselfasalegal adviser of
the bankand stating that the facts
deposed towere within his personal
knowledge and that he could swear
positively tothe factscontained
therein.

Behardienopposedtheapplication
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himtoconcludetransactionsofa
similar nature,and did notinform
anyonethat Assante was notauthor-
ised toconclude suchtransactions.
Theevidenceshowed thatthe NBS
conducted the business of adeposit-
takinginstitutionthrough branch
managerswhohadauthority to
acceptdeposits. Whenappointing
Assante, the NBS musthave reason-
ablyexpected those dealingwith
him to think that he had the author-
ity toreceiveand undertake torepay
deposits. Inaccordance withac-
cepted principlesof representation,
itcould be held that NBS had given
theimpressionthat Assante had the
authority toconclude the transac-
tionhehad. The NBS had repre-
sented that Assantewasauthorised
toaccepttheinvestmentuponthe
termsconcluded with African Life.

forsummaryjudgmentonthe
groundsthattheamountclaimed
was notaliquidatedamountin
money,andthatcivil proceedings
againsthimoughtto be stayed until
thefinalisation ofacriminaltrial
then pendinginrespectofthe
alleged theft. Thisdefencewasbased
onthegroundsthatinview ofthe
pendingcriminaltrial,adisclosure
ofhisdefence tothebank’sclaim
wouldviolate hisconstitutional
righttoafairtrial, including the
righttoremainsilent.
Thebankasked foranorder
confirmingsummaryjudgment
againstBehardien.
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THE DECISION

A claim for asum of money which
hasbeenmisappropriatedisa
liquidated amountof money, for the
purposesofsummary judgment
proceedings. Thisground of opposi-
tiontotheapplicationfor summary
judgmentcould notbe sustained.

Asfarasthe defence based onthe
righttosilence wasconcerned, in
facingtheapplication for summary
judgment, Behardienwas presented

with a choice, either to set out his
defence or havesummaryjudgment
granted againsthim. Thisdid not
amounttoacompulsiontosetout
hisdefence, and the consequences of
thefailure to set outadefence could
notbe seenasapenalty for failing to
do so. The choice not to set out a
defencewasmadeasachoice, but
withoutany penalty having been
imposed for having made the choice.
Behardienhad notevendenied that

SOUTH AFRICAN BREWERIES LTD v RIBEIRO

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

29 SEPTEMBER 1999

1999 CLR 587 (W)

Acreditor may sue for payment of
an unpaid debt for which a cheque
has been given and has been
dishonouredwithouttendering
return of the cheque provided that
thecreditorcanaccountforthe
cheque, either by having the cheque
inhispossessionorbeingableto
giveanexplanationforitbeing
destroyed or unlawfully removed
fromitspossession.

THE FACTS

On 15 April 1995, South African
BreweriesLtd and Ribeiroentered
intoanagreementrecording
Ribeiro’sindebtednessto SA
Breweriesand providingfor pay-
mentsto be made inreduction of
thisindebtedness. Theagreement
provided that Ribeirowould pay SA
Breweries R3300000n 18 April
1995andfurnishachequeinthis
amounton 15 April 1995 as security
for the payment of thisamount. On
payingtheamountofR330000,
Ribeirowould beentitled toreturn
ofthechequeandonfailingtodo
so, SA Brewerieswould beentitled
todepositthe cheque. Onthesame
day, the partieswere to meetto
finalise the exactmeasure of
Ribeiro’sindebtednesstoitand
Ribeirowastoexecute anacknowl-
edgementofindebtednessinfavour
of SABreweries.

Intermsoftheagreement, Ribeiro
furnished SA Brewerieswiththe
cheque for R330000, butthe cheque
wasdishonouredwhenitwas
presented. The partiesfailedtoagree
ontheexact measure of Ribeiro’s
indebtednessto SABreweriesand it
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thebank had aclaimagainsthim.
He could therefore notbe seento
have beencompelled toshow his

hand beforethe pending criminal

trial.

Had Behardienwishedtoavoid
summary judgmentwithoutsetting
outhisdefence, hecould have done
so by giving security for the bank’s
claim.

Theapplicationforsummary
judgmentwasgranted.

broughtanactionagainsthim for
payment of R1897 426,93 which it
claimedRibeiroowedit.

SABreweriesthenreducedthis
claim by R330000, and broughta
separate application for paymentof
thisamountwhichitcontended was
clearly payableindistinctionfrom
the balance of itsclaim in respect of
whichthereweredisputes.

Ribeiroobjected tothe application
onthegroundsthatinseeking
enforcementofapaymentdue under
anagreement, forwhichacheque
had beengiven, SABrewerieswas
obligedtotenderreturnofthe
cheque.

THE DECISION
Ribeiro’sargumentwasthatwhile
SABreweriesretained hischeque for

R330000, hewasinjeopardy of
beingsued twice forthe same debt
andthatacreditorelectingtosueon
the basisofanunderlyingagreement
mustaccountforany negotiable
instrumentissued by the debtorin
relationtoit.

However, itwassignificantthatSA
Brewerieshad retained possession of
thecheque. Whereasthereisarule
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of lawwhichrequiresacreditorin
these circumstancestoaccountfor
the negotiable instrumentwhichit
holdsassecurity foritsdebt, such
accounting requiresmerely thatthe
creditor give asatisfactory explana-

EDEN v PIENAAR N.O.

A JUDGMENT BY CLOETE J
(BORUCHOWITZ JAND ELOFF
JA concurring)
WITWATERSRAND LOCAL
DIVISION

29 OCTOBER 1999

1999 CLR 563 (W)

ASouth African courtwill enforcea
judgmentorderingpaymentina
foreigncurrency where the currency
isdetermined by the law of the
country inwhichthedebtis
payable. A South African courtwill
alsoenforceajudgmentgivenina
foreigncountrywhichorders
protectionforthe judgmentcreditor
inamanner which isnot provided
forinSouth Africa, provided thisis
notcontrary topublicpolicyin
South Africa.

tion ofitsstatusand whereabouts
and hasnot parted withiit, thus
enablingathird party tosueonit.
SABreweries had retained posses-
sionofthechequeand had tendered
itsreturn. Ribeirowas, moreover,

THE FACTS

Edenbroughtanactionagainst
Segal inthe Magistrates’ Courtin
Israel basing hisclaim onsection 12
ofanIsraelistatute, the Contracts
(General Part) Law. The section
providesthatinnegotiatinga
contract,apersonshallactin
customary mannerandingood
faith. Itfurther providesthataparty
who does notactinthatmanner
shall be liable to pay compensation
tothe other party for damage caused
tohiminconsequence ofthe
negotiations or the making ofthe
contract.

EdenallegedthatSegal contravened
the provisionsofthesectionin
conducting negotiationsforthesale
tohimofaflatsituatedinlsrael,and
thatin consequence he had suffered
damagesinthe sum of US$45 000.
Edenandaco-plaintiffclaimed
paymentofthisamountorthe
equivalentin New Israeli Shekels,
plusinterestand linkage. Linkage
wasanamountcalculated by refer-
ence to the ratio of the cost of living
indexasatdate of paymentcom-
paredtotheindexasatdate of
institution of the claim. The purpose
ofthe claimwastocompensate the
plaintiffforlossarisingasaresultof
theincrease inthe costofliving.

Theactionresultedinajudgment
infavour of Edenagainst Segal for
paymentoftheequivalentamount
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entitled toclaimreturn ofthe
cheque on effecting the payment of
R330 000 on 18 April 1995.

The objection raised by Ribeiro
wasdismissed.

of US$10000in New Israeli Shekels,
interestthereon, linkageandcosts.
Edenappliedinthe South African
High Courtforanorderenforcing
thejudgmentagainstSegal’sexecu-
tor (Segal havingdied) Pienaar. The
applicationwasdismissedand Eden
appealed.

THE DECISION

Theamountawarded against Segal
was nota penalty imposed for some
breach of duty to the State. Itwas
therefore notunenforceable for that
reason.

The questionarose whether or not
paymentofthejudgmentcould be
ordered in New Israeli Shekels, as
ordered by the Israelicourt. The
common law principleisthatthe
currency inwhichapartyisentitled
topaymentisdetermined by the law
of the country in which the debtis
payable, inthiscase, the law of
Israel. Thiswas determined, by the
courtwhichgavetheorder,as New
Israeli Shekels. Thattherefore, was
the currency inwhichthe judgment
hadtobe paid.

Theconversionofthecurrency
intoanother currency wasalsoto be
determined by the lawapplicableto
the contractentered into between
the parties. Thishad beendone by
the Israelicourtapplying the law of
Israel. There could therefore be no
objectiontothe order that the claim
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inUSdollarsbe converted to New
Israeli Shekels.
Asfarastheclaimforlinkage was
concerned, the purpose of thiswas
toprotectthejudgmentcreditor
againstthe prejudice itmightsuffer
fromthe depreciationinthe value of
money. Therewasnothingwrongin
thisand nothingwhich offended
againstpublicpolicy in South

Africa. In South Africa, recognition
ofthe principle thatacreditor was
entitledtointerestonaliquidated or
unliquidated debtwasrecognised in
the Prescribed Rate of Interest Act
(no550f1975) and thiswasevi-
dence of the factthatin thiscoun-
try,ameasure designedto protecta
creditorinthe same circumstances
would notbe considered contrary to
publicpolicy. The principle of

THE COMMISSIONER FOR INLAND REVENUE v
CONHAGE (PROPRIETARY) LIMITED

A JUDGMENT BY HEFER JA
(MAHOMED CJ, OLIVIER JA,
FARLAM AJAand MADLANGA
AJAconcurring)

15 SPETEMBER 1999

1999 (4) SA 1149 (A)

Acourtisentitled todetermine thatif
anagreemententered into between
two partiesisasimulationforsome
othertransaction, thatother
transactionisthereal agreement
betweenthem. Acourtwill however,
notmakesuchadetermination
merely because the effect of the
agreementistogive theadvantage of
adeductioninthedetermination of
taxable income, and the particular
agreementexhibitsunusual termsand
conditionsfor thatkind of agreement.
Thecourtwasnotpreparedto
determine that thishad happenedin
thiscase. Inordertoapply section
103 of the Income Tax Act (no 58 of
1962) (whichentitlesthe
Commissioner for Inland Revenue to
disregardany transactionwhichis
abnormal andentered into for the
purpose of avoiding, reducing or
postponingtaxliability) the
Commissioner mustshowthatthe
predominant purpose ofthe
transactionistoavoidtaxliability.

THE FACTS

Conhage (Pty) Ltd wished toraise
loancapital in ordertoexpandits
business. Inordertodoso, it
entered intotwo sets of agreements
with Firstcorp MerchantBank Ltd.
Eachconsisted inasaleand lease-
back of some of Conhage’s manufac-
turing plantand equipment.

Interms oftheagreements, owner-
ship ofthe assetswould notvestin
Conhagebutwould remainwith
Firstcorpuponexpiry of the lease.
Uponexpiry,and annually thereaf-
ter, Conhage would beentitled to
renewthe lease and so obtain
indefinite use of the equipment.

Negotiations priorto the conclu-
sionoftheagreementswereentered
into after extensive consideration of
theadvantagesanddisadvantagesof
thismethod of securing loan finance
incomparisonto other methods,
and after extensive negotiationshad
beenentered into between Conhage
andFirstcorp.

Conhage deductedtherentalspaid
intermsofthe leaseback asexpendi-
ture inthe production ofincome for
the purposesofits calculation of
taxableincome. The Commissioner
for Inland Revenue refused toallow
the deductionsand claimed thatthe
agreementsweresimulationsfor
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‘linkage’ could therefore beac-
cepted.

The lsraelistatute uponwhich
Edenbased hisclaimwasalso not
contrary to public policy in South
Africa. Thereisnothing repugnant
inastatute which requiresapartyto
pay damages ifhe does notnegotiate
ingood faith.

Theappeal wasupheld.

anotheragreementthe effect of
whichwould notbetoentitle
Conhagetothe deductionsit
claimed. The Commissioneralso
contended thatsection 103 ofthe
Income Tax Act (no 58 of 1962)
could beappliedentitlinghimto
disregardanythetransactionas
abnormaland entered intoforthe
purposeofavoiding, reducingor
postponingtax liability.

THE DECISION
Therewasnoevidence that
ConhageandFirstcorp had intended
toenterintotheagreementsas
simulationsforanotheragreement.
Theevidence ofthe negotiations
entered into priortotheagreements
having beenentered intoshowed
thatthe intention wastoseriously
enterintothemand proceed with
theirimplementation. Theterms of
theagreementsthemselves, when
viewed together, also showed that
theintentionwasto proceed with
theirimplementation. Itcould
certainly besaid thatthe partieshad
departed fromthe usual termsofa
saleand ofalease, butthevariations
wereintroduced in order to meet
Conhage’sparticular requirement of
loan capital. Once met, the disadvan-
tages of foregoing ownership ofthe
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assetwascounterbalanced by the
provision ofthe loan capital. There
wastherefore noindicationthatthe
agreementsweresimulationsfor
someunexpressed agreementthe
purpose ofwhichwasdifferentto
thatofthe agreementsactually
enteredinto.

Asfarastheattack based on
section103wasconcerned, inorder
tosucceed onthisbasis, the Com-
missioner would have toshowthat
thesaleand leaseback agreements

wereabnormal transactionsthe
purpose ofwhichwastoavoid,
reduce or postpone the payment of
tax. The purpose of the saleand
leaseback agreementswas patently to
provide Conhagewith capitaland
take advantage of the tax benefitsto
be derived fromthe transaction.
Thiswasthe predominantpurpose:
if Conhage had notneeded loan
capital itwould nothave entered
into the transaction.

Inview of the finding of the
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purpose of the transaction, itwas
not necessary to determinewhether
itwasabnormalaswell, since this
findingrendered the sectioninappli-
cable. Itwasclear however thatthe
proper method of determining this
wastoconsiderall the circumstances
ofthetransactionsand notconfine
theenquirytoanexamination of the
typicality of the terms of the
agreements.

Thedeductionswere correctly
made and the Commissioner’sdenial
ofthem could notbe upheld.

TICKTIN TIMBERS CC v THE COMMISSIONER FOR INLAND REVENUE

A JUDGMENT BY HEFER JA
(GROSSKOPF JA, MARAIS JA,
ZULMAN JA and MADLANGA
AJAconcurring)

SUPREME COURT OF APPEAL
10 SEPTEMBER 1999

1999 (4) SA 939 (A)

Aclosecorporationwhich pays
interestonaloanwhichisonly
required because itsreserves have
beendiverted to the benefit of the
persongivingthe loan may not
deducttheinterestsoincurredfor
thepurposesofassessmentofits
taxableincome.

THE FACTS

In 1985, Ticktinacquired the
sharesinaprivate company for
R1,8m. Thereafter, Ticktincon-
verted thecompany intoaclose
corporation, Ticktin Timbers CC.

Thecompany held distributable
reserveswhich, intermsof section
40A of the Income Tax Act (no 58
0f1962) were deemed tohave been
distributed to the close corporation.
Thebalance ofthereserveswas
credited to Ticktinand thentreated
asaloan from Ticktin to the close
corporation. For four yearsthereaf-
ter,the netincomeandtrading
income ofthe close corporationwas
creditedto Ticktin.

Ticktin paid the purchase price of
theshareswiththeaid ofaloan
givenbythesellers. He paid the
interestonthisloanfrominterest
obtained ontheloan he had madeto
theclose corporation.

Forthe 1985-1989 years of assess-
ment, the close corporation de-
ductedtheinterest paid ontheloan
to Ticktin for the purposes of
calculatingitstaxableincome. The
Commissionerfor Inland Revenue
disallowed thededuction, contend-
ing thatthe interestexpense was not
incurred inthe production of
incomeand notwholly and exclu-
sively forthe purpose of trade.

Ticktinappealed.

THE DECISION

The purpose of the scheme of
diverting the fundsofthecorpora-
tionand makingthemavailable
againintheformofaninterest-
bearing loanwasdevisedwhen
Ticktinboughtthesharesinthe
company. The purpose wasto
enable himto pay the interestonthe
purchase price. Thiswasapurpose
directed atthe acquisitionofa
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capital asset, iethesharesinthe
company,and itwasnotirrelevant
tothe purpose for which the interest
expenditureontheloantotheclose
corporationwasincurred.
Theloanwasnotneeded for the
close corporation’sincome produc-

ingactivities. Itwasincurredin
ordertoincrease Ticktin’sincome,
not that of the close corporation, or
atthe most forboth purposes. Itwas
therefore notdeductible interms of
the Act.Justasinterestraisedona
loaninordertoenablethe payment

ofdividendisnotdeductible,soin
thiscasetheinterest raised onthe
loan, which enabled the payment of
agreater portionoftradingincome,
was notdeductible.

Theappeal wasdismissed.

ABDULHAY M MAYET GROUP v RENASA INSURANCE CO LTD

A JUDGMENT BY VAN
DIKHORST
TRANSVAAL PROVINCIAL
DIVISION

21 JULY 1999

1999 (4) SA 1039 (T)

Trade Mark

Atrade markis infringed by the use
ofawordincluded in the trade
markby a party whichsellsthe
sameorsimilarservicesasthetrade
mark holder and confusionhas
resulted from the use of theword in
the market place. The infringement
will not be excused merely because
the company name of the infringer
includes thewordwhichisthe
subjectof trade mark rights.

THE FACTS

From 1980, the Abdulhay Mayet
Grouptradedasshortterminsur-
ance brokersunderthe name
‘Reliance Insurance Brokers’ or
‘Reliance Insurance Agency’. In
November 1994, itbecamethe
registered proprietor ofthetrade
mark ‘Reliance Insurance Brokers’,
coveringinsurance, reinsuranceand
brokerageservices. Themark was
registered subjecttoadisclaimerofa
trade mark inthewords ‘insurance’
and ‘brokers’.

Onitsletterheads, Renasa Insur-
ance CoLtdstatedthatitwasa
‘Reliance Group Holdings Com-
pany’,anditgaveitsaddressas
‘Reliance National House’ in
anticipation of the building it
occupiedbeinggiventhatname.In
itsmarketingcampaign, Renasa
distributed to the public promo-
tional material using the trade mark
‘reliance’ and stated thatitwasa
‘Reliance Group Holdings Com-
pany’ of ‘Reliance National House’.
Ithad received telephone callswhich
wereintended forthe Abdulhay
insurancebusinessaswell ascorre-
spondence.

Thesecond respondent, the
holdingcompany of Renasa, was
called ‘Reliance National Insurance
Co(Europe) Ltd’,acompany

registered underthe English Compa-
nies Actand havingits place of
businessinLondon.

Abdulhay contendedthatRenasa’s
activitiesconstituted aninfringe-
mentofitstrade mark rightsand it
broughtanapplicationforan
interdictrestraining it from passing
offitsservicesasthatofitself by
usingitstrade marks. Itdependedon
section 34(1)(a) ofthe Trade Marks
Act(no 194 of 1993) which provides
thattherightsacquired by the
registration ofatrade mark shall be
infringed by the unauthorised usein
thecourse oftrade inrelationto
goodsorservicesinrespectofwhich
thetrade markisregistered, ofan
identical mark, orofamark so
nearly resemblingitastobe likely
todeceive or cause confusion.

Renasaargued thatitdid notuse
thetrade mark ‘reliance’ and that
thismarkwas not confusingly
similarto ‘reliance insurance bro-
kers’. Italsoargued thatits use of
theword ‘reliance’ had beenabona
fidedescriptionoftheservicesit
offered.

THE DECISION

Theuse ofthetermsincludingthe
word ‘reliance’ by Renasaand the
secondrespondentwasnotan
infringementofthetrade mark
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rightsof Abdulhay merely because
thiswasthewordinwhichitheld
suchrights. Thedisclaimer ofthe
words ‘insurance’ and ‘broker’ in
connectionwith theword ‘reliance’
didnotservetoemphasizethe
dominantfeature oftheword
‘reliance’ asthewordinwhich
Abdulhay held trade mark rights.
However, itwasclear that Renasa
had used the word inthe course of
tradeand had useditinsecuringand
finalising transactions. The use of
theword hadalso created confusion.
Thismeantthatthere had been
infringement of the mark in terms of
section 34(1)(a) of the Act.

Thehonestconcurrentuse ofthe
trade mark by Renasadid not
constituteany defencetothe
applicationbroughtagainstit.
Thefactthatitsholdingcompany’s
nameincludedtheword ‘reliance’
did notentitle Renansatousethe
wordindescribingitsservices. A
descriptionofitsholdingcompany’s
name was notcharacteristic of the
services Renasaoffered. Theword
‘reliance’ was characteristic ofthe
servicesitoffered and thiswasthe
wordwhich Renasahad usedin
advertisingandsellingitsservicesto
the public.

Trade Mark

Takingthetrade mark held by
Abdulhayasawhole, Reliance
Insurance Brokers, whencompared
with the terms ‘Reliance Group
Holdings’and ‘Reliance National
House’ the unsuspecting customer
wouldconcludethatbothrepre-
sented entitiesworking inthe same
fieldandtothesameend. This
confusionwould showthatthe use
ofthe lattertermsrepresented an
infringementof Abdulhay’strade
mark.

Theapplicationwasgranted.
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AFRICAN LIFE ASSURANCE CO LTD v NBS BANK LTD

A JUDGMENT BY
BORUCHOWITZ ]
WITWATERSRAND LOCAL
DIVISION

28 JANUARY 2000

2000 CLR 101 (W)

The payee of acheque is under a
duty of care to the true owner of the
cheque toensure that the proceeds of
thechequearenotlostor
misappropriated, where the payee
holds the cheque onbehalfofa
party and collects the cheque on
behalf of that party without
examiningthe party’srightortitle
tothecheque. Adeposit-taking
institutionwhichemploysaperson
toacceptinvestmentsfromthe
publicrepresentsthat the personso
employed hastheauthority to
conclude transactionsforsuch
investments, and isbound by the
actionsof itsemployee, whether or
nottheemployeeactsfraudulently
indodoing.

THE FACTS

In September 1996,aMr S
Swanepoel contacted anexecutive
director of African Life Assurance
ColLtdandinformed himthat NBS
Bank Ltdwaspreparedtopayan
effectiveannual rate of return of
18% perannum onafixed deposit
investment. African Lifewere
informed that this high rate of
interestwas possible because the
fundswouldbeinvestedinaprop-
erty developmentprojectinrespect
ofwhichthe property developers
required fundsurgently. Following
furtherdiscussionsbetween
Swanepoel and African Life, African
LifeagreedtoinvestR3monafixed
depositfortwelve monthsatan
effectiveannual rate of interest of
18,2% perannum.

On 12 November 1996, African
Lifedrewachequeinfavour of NBS
for R3m, the cheque being crossed
and marked ‘nottransferable’. The
chequewasreceived byaMr
Stephenson, whom Swanepoel had
indicated would betaking delivery
of the cheque for NBS. Stephenson
alsodeliveredaletter of undertaking
infavour of African Life signed by
MrV Assante, abranch manager of
the NBS, in which he stated thaton
behalf of NBS, receiptwasacknowl-
edged ofthe sum of R3mandthat
NBS irrevocably undertookto
guaranteethatthissumwouldbe
repaidayear later, togetherwith
interest.

Unbeknownto African Life,
Assanteintended to misappropriate
thechequeinordertodivertthe
proceedsthereoftofinance property
developmentsinwhichheand his
accompliceshad aninterest. The
chequewasnotdeliveredtothe NBS
buthandedtoaclerkemployedbya
firmofattorneyswho deposited it
intoa‘corporate saver’accountheld
by the NBS atthe Standard Bank.
The NBS’saccountwith Standard
wasaccordingly creditedandadebit
inanequalamountinfavour ofthe
attorneyswas raised inthe books of
NBS. Theattorneys used the

amountrecorded intheir favourto
pay money to Wietsche Jacobs
Ontwikkelaars.

A‘corporatesaver’accountwasa
savingsaccountwiththe NBSto
whichaclientofthe NBS could
make deposits. The cheque deposits
somadewouldberecordedandthen
collection of paymentofthe cheque
would be effected by the Standard
Bank, towhich NBSwould forward
thechequesfor collection.

The NBSdid notrepay African
Lifetheamountsecured fromit.
African Life broughtanaction for
payment, basing theclaimonaduty
of care owed by NBS to ensure that
no-oneotherthanitselfobtained
paymentofthechequeandonthe
obligationrestingon NBSto
honouritsobligationsasrecorded in
theletter of undertaking. NBS
defendedtheactiononthegrounds
thatitwas notunder the duty of
carealleged by African Life,and that
Assantedid nothave the authority
toissuethe letter of undertaking.

THE DECISION

Itisanestablished principle of law
thatthe collecting bank which
negligently collectsacheque causing
lossto the true owner is liable to the
true owner for the loss so sustained.
Inthe presentcase, NBSwasnotthe
collecting bank butthe payee ofthe
cheque. Nevertheless, NBS had
collected paymentofthe chequeon
behalf of another party, iethe firm
ofattorneys. Thishad resulted inthe
NBS crediting the attorneys’ corpo-
ratesaveraccountandallowingthat
firmtodraw ontheaccount. There
was no reason why the duty of care
restingonacollecting bank should
notapply to the NBS in the same
way. Thisduty of care included the
dutytotakereasonable stepsto
satisfy itselfthat its customer’stitle
toany cheque depositedtothe
corporate saveraccountwas not
defective.

Inthe present circumstances, the
NBSdid notexamine African Life’s
cheque becausethechequewas
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thatthe beneficiary hasnotbeen
paid and cannotbe paid in terms of
the letter of credit.

Inthe present case, it was not
possible to be certain whether or not
Z\V/L either had been paid or could
notreceive paymentafterthe
confirmation ofthe order. Thiswas
because First National Bank had
confirmed the letter of credit,
thereby rendering the bank inthe
Slovak Republicjointly and sever-

MASTERS v THAIN

A JUDGMENT BY HORWITZ AJ
(SHAKENOVSKY AJconcurring)
WITWATERSRAND LOCAL
DIVISION

5 OCTOBER 1999

2000 (1) SA 467 (W)

Apartywhocancelsacontracton
thegrounds of the failure of the
other party toperform properly is
notboundtoclaimdamagesas
guantified by ‘negative interesse’ (ie
the moneywhichitwouldbe
necessary for himtohave inorder to
place himinthe position hewould
have been in had the contract not
been performed atall. Suchaparty
may claim repayment of thatwhich
hasbeenpaidonthebasisthat
restitutionshould take place.

ally liable to the beneficiary for
payment. Sincethiswasthe case, the
beneficiary could haveby-passed
FirstNational Bankand insisted
upon paymentfromthe Slovak
bank, whichinturnwould have
beenentitled to reimbursementin
accordancewith inter-bankarrange-
ments. Even if ZVL had not yet
received paymentunder the letter of
credittherefore, itwould havebeen
entitled todemand payment not-

THE FACTS

Thain,whoengaged inthe business
ofatravelagency underthe name
‘Inhaca Safaris’, undertook to
arrange aholiday for Mastersand his
family tothe Mozambicanisland of
Inhaca. When Mastersgave Thain
theinstructiontoarrange the
holiday, he madeitclear thatthe
only reason for the holiday was that
hewishedtodoscubadivingatthe
island. He paid R15 245 for the
holiday and departedfortheisland
with hisfamily.

Uponarrival attheisland, hewas
informed thatscubadivingwouldbe
impossible because therewere no
boatsavailable totake himoutto
seatodoscubadiving. Masters
immediately telephoned Thainand
complained aboutthis,andin-
structed hertogethimbackto
South Africaassoonas possible. He
indicated that he would be reclaim-
ingthefullamount ofthe price paid
forthe holiday.

Upon hisreturnto South Africa,
Mastersclaimed damagesinthesum
ofR15245, alternatively repayment
ofthe purchase price inthe sum of
R15245. Hisclaim failed in the
magistrate’scourtand heappealed.

THE DECISION
Masters’ claimwasnotonefor
damagesinthe sense of the sumof

withstanding any order of attach-
ment. Thiswould have nullified the
value of the security constituted by
theattachmentand left First Na-
tional Bankwithapossibly disputed
claimfor return of money thenin
the hands of the sheriff.

There being no certainty that ZVL
would notbe paid interms ofthe
letter of credit, the order of attach-
mentcould notbe confirmed.

money whichwould puthimback
inthe position hewould have been
inhad the partiesnever contracted
(negativeinteresse). Itwasaclaim
against Thainfor moneywhich had
been paidtoherunderacontract
whichwassubsequently cancelled.
Whether or notthisamounted to
the sameclaimthatcould have been
made for damageswasunimportant
because Masterswasentitled to
make thisclaimafter hecancelled
the contractentered into with
Thain. The course adopted by
Masterswasto claimwhatwas
commonly referred toasrestitution
(restitutioinintegrum)andwhathe
wasentitled tothereunderwas
repaymentofwhathe had paid.

Nodeductionfromthe claimcould
be made onthe groundsthat Masters
had received the benefitofaholiday
inspite of the absence of the scuba
divingfacility. He had indicated his
dissatisfactionimmediately upon
discovering thatthefacility was not
availableand had notbeenableto
returnimmediately duetoflight
constraints. What Masters had
requiredasanessential partofhis
holiday had notbeen givento him
andthisentitled himtofull repay-
ment notwithstanding the benefithe
mighthave received from hisstay on
theisland.

Theappeal wasupheld.



PHASHA v SOUTHERN METROPOLITAN
LOCAL COUNCIL OF THE GREATER
JOHANNESBURG METROPOLITAN COUNCIL

JUDGMENT BY SATCHWELL ]
WITWATERSRAND LOCAL
DIVISION

14 OCTOBER 1999

2000 CLR 36 (W)

Wheretherightsoftwo partiestoa
contractarereciprocal, the
obligationtoperformunder the
contractarisessimultaneouslywith
the performance by the other party.
Consequently, the timewhen the
debtowingtoone party becomes
dueisthetimewhenthatparty
either performsortenders

performance toward the other party.

Inthecase ofacashsale, thismeans
thattheseller’'sobligationtogive
transferariseswhenthe purchaser
paysthe purchase price or tenders
payment. Prescriptionrunsagainst
theseller’sobligationtogive
transferonly wheneitherevent
takesplace, but the purchaser may
notrelyonthefactthattherunning
of prescriptionagainstthat
obligationhasnotbegunbecause
the purchaser has himselffailed to
pay the purchase price or tender
payment.

THE FACTS
On16January 1985, Phasha
boughtarightofprovisional
leasehold over Stand 11900 Orlando,
Soweto, fromthe West Rand
Administration Board, the predeces-
sor-in-title to the Southern Metro-
politan Council. The purchase price
of R228 222 was payablebya
depositof R45 645, and by means of
aloantobegranted by the Board
repayable over twenty years. The
rightof provisional leaseholdwas
granted subjectto the condition that
amortgage bondfortheloan
amountberegistered againstthe
rightinfavour ofthe Board.
Phashafailed to pay any portion of
the purchase price, butacknowl-
edged hisintentionto make pay-
menton two occasions, in 1996 and
1998. Shell Company then offered to
purchasethesiteandtheservice
station erected thereon for R300
000. The Council passed aresolution
rescindingtheleasehold agreement
andadvertised inthe Sowetan
newspaper for tendersfor the
purchase ofthe property.
Inresponse, Phashasoughtan
interiminterdict preventingthe
Council fromselling the property
pendinganactiontobeinstituted by
himtocompel theregistrationofa
rightofprovisional leasehold over
the property in hisfavour,and
pendingthefinalisation ofan
enquirytobeheld under section 2
ofthe Conversion of Certain Rights
into Leasehold or Ownership Act
(1981) (the Conversion Act).
Phasha’sdependence onthis Actwas
based on hishaving held atrading
site permitissued to himin 1978. At
thattime, Shell had erected aservice
stationonthe property and donated
ittothe Council whereafter Phasha,
uponconcludingtheagreementof
16January 1985, leased itto Shell.
The Council opposed the grant of
theinterdictonthegroundsthatany
rightPhashamighthave had had
prescribed.
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THE DECISION

The Prescription Act provides for
the extinction of adebt after the
lapse of certain periodsoftime. The
debtwhichthe Councilalleged had
prescribed inthe presentcasewasits
obligationtoregisterarightof
provisional leasehold infavour of
Phasha,adebtwhichwould have
prescribedwithinaperiod of three
years.

The Prescription Act providesthat
prescriptionshallcommencetorun
assoonasthedebtisdue. Thisis
whenthe creditoracquiresacom-
plete cause of action for recovery of
thedebt. The Councilarguedthatin
the presentcase, thiswas 16 January
1985fromwhich date, Phashahad
becomeentitled todemanded
registration oftherightofleasehold
inhisfavour.

The question of when Phasha
becameentitled todemand registra-
tion of thisright was affected by the
nature of the transaction. Beinga
cashsale, notacreditsale, the
implication wasthatthe obligation
togiveregistration of therightwas
tobe performed simultaneously
withthe paymentofthe purchase
price, notfollowing payment. The
factthatthe saleagreementprovided
foraloanto besecured by the
registration ofamortgage bond
followingregistration of the right of
leasehold wasnoindicationthatthe
balance ofthe purchase pricewasto
be paid by Phashapriorto registra-
tionoftherightof leasehold—this
merely indicated the method by
whichPhashawouldarrange pay-
mentofthe purchase price. The
obligations of both partiesunder the
agreementwerereciprocal,each
being conditional upon performance
by the other. Phashahad therefore
beenentitled todemand registration
oftherightofleasehold immediately
uponconclusion oftheagreementin
January 1985.

WhilePhasha’sentitlementto
demand registration of theright of
leasehold had arisen fromthisdate,
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employer, Purity Ferrochrome (Pty)
Ltd. Thiswas Consolidated Metal-
lurgical Industries Ltd (CMI), which
had taken cession of all of Purity’s
assetsbuthad nottaken cession of
Purity’srightsintermsofthe
contractentered intobetween
Purity and Titaco. The settlement
incorporated anundertakingto
provide 16 new copper shoesanda
cash paymentof R183325.
AAdefended Titaco’sclaimfor
damagesonthegroundsthat Titaco
had failedtoprovewhat AA’s
obligationswereinregardtothe
specifications of the shoesithadto
supply,and failedto prove thatit
had beenobligedtoreachasettle-
mentwith CMI in view of the fact
that CMI had nottaken cession of
Purity’sclaimagainstit. Italso
contested the basis of the claim for
damages, contendingthatbecause
Titaco’sholdingcompany had paid
the debtto CMI, and Titaco had
written off the debt for tax pur-

poses, Titaco had notsuffered
damagesinthesumclaimed.

THE DECISION

AA’sobligationswereidentifiable
fromthe quotationithad givenin
the quality control plan. This
documentconstituted evidence of
thetermsofthe contractentered
into between the partiesand could
be considered apartof thatcontract.
Asitwasevidence ofanidentifying
nature, itwasadmissible as proof of
the terms of the contractand did not
offendthe parolevidencerule.

Aswasapparentfromthe quota-
tion, the quality of the brasswas
specifiedandthefailure of AAto
produce shoescomplyingwiththese
specificationswasabreach of
contractgivingrisetoaclaimby
Titacofordamages.

Asfarasthe defence based onthe
failure of acessionwasconcerned, it
was clear thatthe intention ofthe

partiestothe transfer of the assets
from Purity to CMI was thata
cession ofall Purity’sclaimsshould
take place. Inview of AA’sfailureto
lead evidence showingthatthe
probabilitieswereagainstsucha
cessionhavingtakenplace,against
Titaco’sallegationthatithad taken
place, itcould be accepted thata
cessionhad taken place.
Asfarasthechallengetothe
existence of the damagesclaimwas
concerned, the factthatanother
party had paid CMland not Titaco
was notvital to the contention that
Titacohad suffered damages. Inthe
circumstancesof the case, inwhich
theassociated companieshad
operated withoutregardtothe
separate nature ofeach of them, the
factthat Titaco had paid, whether
throughanother company asagent
oranothercompany had paidas
donororsome other legal form, was
undisputed.
Titaco’sclaimwasupheld.

The document headed "quotation® itself did make rference to the nature of
the brass by stating that the copper-zinc ratio would be 80:20—which wasin
any event he prescribed ratio according to the drawing prepared by Tanabe
and provided to the defendant—but it did not provide the required full
details of the brass selected. That was set out in the accompanying plan. These
facts satisfy me that Heher J was correct in concluding that the "quotation®
referred to in the purchase order was intended by the parties to include the
quality plan. Evidence of such an identifying nature is permissible and does
not infringe the parol evidence rule.
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prescription broughtaboutby the
original applicationwaseffectively
continued by the declaration which
followed inthetrial action.

Theamendmentof the declaration
wasinaccordancewiththeaver-
mentsmade intheaverments
containedintheoriginal application.
Itwasafurtheractinthe continua-
tion ofthe case against Melamed and
couldthereforebeseenasthe
interruption of prescription begun
by the commencementofthe

originalapplication. Prescription
had therefore notrunagainstthe
claimbeing broughtby BP.
Asfarasthesuspensive condition
was concerned,aparty may claim
restoration of whatithasgiven
underacontractwhich hasfailed
dueto non-fulfilmentofasuspensive
condition onthe basisof unjust
enrichment (the condictio indebiti).
Thefactthat BP did notexpressly
rely onthisbasisforitsclaimdid
notmean thatitcould notso base

FIRST NATIONAL BANK LTD v AVTJOGLOU

A JUDGMENT BY MAYA AJ
CAPE OF GOOD HOPE PRO-
VINCIAL DIVISION

14 SEPTEMBER 1999

2000 (1) SA 989 (C)

Thedeliberate prevention of
fulfilmentofaconditionrequired
fortheconclusionofanagreement
will be groundsfortheapplication
ofthedoctrineoffictional fulfilment
andthe consequentvalidation of the
agreementasanexistingagreement.

THE FACTS

FirstNational Bank Ltdand
Avtjoglouentered intoanagreement
intermsofwhich Avtjoglouand
AglornCanvas CC, forwhom
Avtjgolouwassurety, undertook to
pay the bank sums of money for
which they werebothliable. The
agreementrecorded thatasumof
R40 000 was about to be paid to
Avtjoglou by aninvestorin Aglorn,
andthatthisamountwould be paid
to the bank within 14 days of
signature of theagreement. Subject
tothe suspensive conditionthatthe
R40 000 was paid to the bank,
Aglorn’sentireindebtednesswasto
beassignedto Avtjglou.

Avtjglou sentto the bank by fax a
signed copy of theagreementbut
did notreturntheoriginal. When
doingso, heindicated thathe could
notguarantee thatthe R40000
would be received fromthe investor
and he would not pay thefirst
instalmentdue until hereceiveda
signed copy oftheagreementfrom
thebank.

Thebank broughtan action for
provisional sentence against

itsclaim—itsoriginal allegations
were sufficienttosupportsucha
claimeveniftheyweresufficientto
supportanalternative claimbased
onmistakenbeliefaswell. The
amendmentmadethesetwoalterna-
tivesquite clear and the fact that the
original declarationdid notreferto
the termination of the contract by
non-fulfilmentofthe suspensive
conditionwasno obstacle toaccept-
ingthisasabasisof claimasex-
pressedintheamendment.

Avtjgloubased ontheacknowledge-
mentofdebtcontainedinthe
agreement. Avtjgloudefended the
actiononthegroundsthatthe
suspensiveconditioncontainedin
theagreementhad notbeenfulfilled,
and noconsensus betweenthe
partieshad beenachieved, sothat
therewas noagreementuponwhich
thebank could baseitsaction.

THE DECISION

Onaproper construction of the
agreement, Avtjglou’sliability did
notdepend on paymentofthesum
of R40000. His liability was af-
firmed whether or notthismoney
was paid. Theresponse hegave, in
the form of his fax, was nota
counter-offer butastatementofthe
mannerinwhich paymentwasgoing
tobe made. Consequently,abinding
agreementwould havebeenentered
intouponthebankreturninga
signed copy of itto Avtjglou.

Thefactthat Avtjgloudeliberately
failed toforwardasigned copy of
theagreementtothe bankshowed
that he had frustrated the fulfilment
ofaconditionwhichwasnecessary



45

JONKER v BOLAND BANK PKS BPK

A JUDGMENT BY WRIGHT J
(VAN COLLER Jconcurring)
ORANGE FREE STATE PRO-
VINCIAL DIVISION

21 JUNE 1999

2000 (1) SA 542 (O)

Inordertosuccessfully defendan
actiononthegroundsthatthe
plaintiffistobeestopped from
asserting itsclaimbecause the
defendantacted uponcertain
representations negligently made, it
isnecessary toshowthatthe
defendant suffered prejudiceasa
resultofsoacting. Acustomerofa
bank may therefore not depend on
estoppel toanswerabank’sclaim
for paymentwhere the bank made
theincorrectrepresentationthata
chequedepositedtoitsaccountwas
honoured butitisnotshown that
thecustomer acted toitsprejudiceas
aresultoftherepresentation.

THE FACTS

Jonker deposited acheque into his
accountwhich heheldatBoland
Bank PKSBpk, and requested that
the bank obtain special clearance of
thecheque. Special clearancein-
volvedaspeeded-up procedurefor
collectionofthechequeanda
telephonecall fromthe collecting
bankto the drawee bank toensure
thattherewere sufficientfundsto
paythecheque.

Boland informed Jonker thatthe
cheque had beenhonoured. This
informationwasgiven Onthe
strength of thisinformation, Jonker
drewacash chequeforR7000and
received thissum from the bank.
ThechequewhichJonker had
deposited wasdishonouredupon
presentationand Boland then
debited Jonker’saccountwiththe
amountofthe cheque.

Boland broughtanactionagainst
Jonkerfortheresultingoverdrawn
balance of hisaccount. Jonker
contested Boland’srightto debit his
accountwiththeamountofthe
cheque. He defendedtheactionon
thegroundsthatBoland wasto be
estoppedfromallegingthatthe
cheque he had deposited could not
be drawnagainst, becauseithad
madethe representationthatthe
cheque had beenhonouredand he
had acted upon the strength of this
representation. Heappealeda
findingadversetohim.

Credit Transactions

THE DECISION

Adefencebased onestoppel must
showthatthe personraisingthe
defenceacted to hisown prejudice.
Suchprejudiceisshownwherethe
personsoactingchangeshisposition
soastoassumeaweaker financial
positionthan hewasinbefore doing
so. Abankmay be liable toward its
customer incircumstanceswhere it
incorrectly recordsacredittothe
customer’saccount, butitwill not
be liable where the customeris
unableto provethatitactedtoits
ownprejudiceasaresult.

Jonker had notshownthathe had
actedto hisown prejudice, either by
drawingthechequeforR70000rin
any other manner. The timewhen
prejudice needstohavearisen—for
purposesof provingtheestoppel—is
whenthe personwhohas madethe
representationretractsthe represen-
tationand will nolonger be bound
toit. Inthe presentcase, thiswas
when Boland debited Jonker’s
accountwiththeamountofthe
dishonoured cheque. Thishappened
after Jonker had drawn the sum of
R7 000.

Itwasalsoclear thatthe prejudice
which Jonker suffered wasnota
result of the actions of the bank.
Themere factthatJonker had
incurred anobligationasaresult of
thebank’sactionswasnot sufficient
toshow this.

Theappeal wasdismissed.
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haveappliedinteresttotheirinvest-

mentinordertocalculateitsvalue.
Sincethe induplum rule was not

applicable, SABreweriescould not

SOOMAR v AVON LEIGH CC

A JUDGMENT BY LEACH J
(SCHOEMAN AlJconcurring)
EASTERN CAPE DIVISION
21 SEPTEMBER 1999

2000 (1) SA 524 (E)

Acreditorisnotsubjecttoasix-
month limitation periodinthe
enforcementofitsclaimagainsta
traderwhere the claim arose before
thetradersold hisbusinessand the
creditor’sclaimfallswithinthe
provisionsenacted insection 34(3)
of the Insolvency Act (no 24 of
1936).

THE FACTS

Soomar boughtabusinessfrom
AmodsWholesalersand Ice-Cream
Depot CCincluding certain stock-
in-trade.

Atthetime of the sale, Avon Leigh
had, some two months previously,
commenced anaction for payment
inrespectofgoodssoldand deliv-
eredto Amods. Twoyears after the
actionbegan, Avon Leigh obtained
judgmentagainst Amodsandthen
attemptedtoexecute onthejudg-
mentby attachinggoodsatthe
business premisesthen being con-
trolled by Soomar. Soomar con-
tended that he was the owner of the
goodsandentitled toresistany
claimagainstthem, including that of
AvonLeigh.

Avon Leighasserted thatitwas
entitled toattach the goodsbecause
in terms of section 34 of the Insol-
vency Act (no 24 0f 1936), the
transfer of the businesswasvoid as
againstitascreditor. Section 34(3)
rendersvoid,asagainstany claimant
againstatrader,any transfer of the
trader’sbusiness, ifthe trader knew
atthetime oftransfer that proceed-
ingshadbeeninstituted againstitby
theclaimant.

THE DECISION

Section 34(3) providedfornotime
limitation for the enforcement of
theclaimreferredtointhe section.
Itwas notaffected by the six-month
time period provided forinsub-
sectionlandtherewere nogrounds
for holding thatitwas. The fact that
Avon Leighdid notenforcethe

Credit Transactions

dependonittoavoid itsobligation
to pay theamountclaimed by
Sanlam. Theapplication for pay-
mentwasupheld.

judgmentithad obtained against
Amods until the lapse of some two
yearsafter the sale of the business
wastherefore nobartoits proceed-
ing with enforcement ofthe judg-
mentby the attachment of the
goods. Toinsistonearlier enforce-
mentwould be toignore thecom-
mercial and practical realitieswhich
affectthe proceduresforenforce-
ment, and the time periodswithin
whichthey mustbeapplied. Section
34(3) itself made noreferencetoany
limitation inthe time period within
whichenforcementwastobe made
andtherewerenogroundsfor
importing intoitany time limita-
tion.

Thatsection 34(3) did notinvolve
any time limitation for the enforce-
mentofaclaimwasalsoclearfroma
consideration ofthe intention with
whichthesectionasawholewas
enacted. Theintention wasto afford
protectiontocreditorsofatrader
whomightwishtodispose of his
property without paying hisdebts
orwhomight prefer one creditor
overanother. The purpose ofissuing
anotice ofthesale of the trader’s
businessistoalertcreditorsofthe
change of ownership, thereby
allowingthemanopportunity to
enforcetheirclaimsagainstthe
existingtrader priortothat person
dissipatingthe proceeds of the sale of
the business. Giventhatthe underly-
ing objective of these provisionsisto
protectcreditors,and that without
there beingany obligationto
publishanoticeintermsof sub-
section 3, the need forany time



ADVANCE MINING HYDRAULICS (PTY) LTD v

BOTES N.O.

JUDGMENT BY FABRICIUS AJ
TRANSVAAL PROVINCIAL
DIVISION

7 OCTOBER 1999

2000 (1) SA 815 (T)

Anorderrequiring the attendance
ofapersonatinterrogation
proceedingswhichismadeinterms
of section 69 of the Insolvency Act
(no 24 0f 1936) may only be made
whenitisclearthatproperty
belongingtotheinsolventestateis
being concealed or some personis
withholding property belongingto
theinsolventestate. A person
compelled toattend suchaninquiry
must be informed of hisright to
legal representationatthe inquiry.

THE FACTS

Thedirectorsand shareholders of
Advance Mining Hydraulics (Pty)
Ltd had beendirectorsandshare-
holdersof Henbase (Pty) Ltd, a
company whichhadbeen putinto
liquidation. They were ordered by
theliquidator toattend the first
meeting of creditors of Henbase.
They did so, taking with them
documentation pertainingtothe
affairsof Henbase.

The meetingwas postponed and
they, together with the company’s
auditor,wereorderedtoappear at
the later date, with certain financial
recordsrelating tothecompany.
They were notinformed of the
purpose of the postponed meeting.
Atthe postponed meeting, the
liquidator’sattorney examinedthe
auditorand one ofthedirectors
regardingtheaffairsof Henbase.
Thereafter, theattorney requested,
andwasgranted, anorderinterms
of section 69 of the Insolvency Act
(no240f1936) empowering the
liquidator to attach certainassetson
the property of Advance Mining
Hydraulics.

Advanceanditsdirectorsthen
appliedforanordersettingasidethe
entire proceedingswhichtook place
before the magistrate, Botes,and
reviewingand settingaside theorder
whichwasgranted intermsof
section69. They based theirapplica-
tionontheallegation that they had
notbeeninformed that the post-
poned meetingwould beanenquiry,
nor that they wereentitledtolegal
representationattheenquiry.

THE DECISION

Section 69(3) provided nogrounds
forthe orderthatwasgivenagainst
Henbase because the circumstances
were notthose underwhichsuchan
order couldbegiven. Thecircum-
stancesinwhichthesectionwould
providegroundsforsuchanorder
were (i) where some personwas
concealing property belongingto
theinsolventestate and (ii) where
some personwaswithholding
property belonging tothe estate. It
had notbeenshown thateither of
these circumstancesexisted. The
orderwasthereforeimproperly
given.

Asfarastheallegationthatthe
directorsof Advance had notbeen
informed of their rightto legal
representationwasconcerned, itwas
clearthatnonotice had beengiven
tothedirectorsregardingthisright.
Section 65 of the Insolvency Actand
section 415 ofthe Companies Act
(no610f1973) provide groundsfor
compellingthegiving ofevidence by
directorsininsolvency proceedings,
buttheyalso provide for their
assistancebyalegal representative.
Giventheinquisitorial nature of
such proceedings, itisessential that
aninterrogee be informed of his
righttosuchrepresentation. The
rightto such notification would also
be inkeepingwiththespiritand
objects of the Bill of Rights as
enshrined inthe Constitution.

Theordergranted wassetaside.



HEES N.O. v SOUTHERN LIFE ASSOCIATION LTD

A JUDGMENT BY CLAASSEN ]
WITWATERSRAND LOCAL
DIVISION

24 NOVEMBER 1999

2000 (1) SA 943 (W)

Insurance

The nomination of abeneficiary
under alife policy which istaken
outpriortotheinsured’smarriage
incommunity of property isnot
tacitly revoked by the marriage. A
jointwillintermsofwhich parties
married incommunity of property
mass theirestatesand bequeath
their property toacertain
beneficiary does not have theeffect
of revoking thenominationofa
beneficiary asprovidedforinalife
policy taken outby either of them.

THE FACTS

Heesnominated hisbrotherasthe
beneficiary tothe proceeds of two
life policies which hetook outin
1991 and 1992 with Southern Life
Association Ltdasinsurer. The
policies provided thatthe appoint-
mentofabeneficiary could be
revoked uponwritten notice to this
effectbeing received by the head
office of Southern Life before the
deathoftheinsured.

InMarch 1997, Hees married the
applicantincommunity of prop-
erty. Later thatmonth, they ex-
ecutedajointwill inwhichthey
nominated the survivor ofthemto
be the sole heir of their joint estate
onthe death of the first-dying. On 1
June 1997, Heescommitted suicide.

Theapplicantcontended thatshe
wasentitled tothe proceedsofthe
life policiesand not Hees’ brother,
because hisnomination as benefici-
ary became ineffective uponher
marriage to Heesincommunity of
property and because the effect of
thejointwill wastorevoke his
nominationasbeneficiary. She
appliedforanorderthatthe pro-
ceedsofthelife policiesbe paidto
her by Southern Life.

Southern Life opposed theapplica-
tiononthegroundsthatithadatno
stage received notification of the
revocation of Hees’ brother as
beneficiary underthe policies.

THE DECISION

Alifeinsurance policy taken out
priortoamarriage incommunity of
property doesnotvestinthejoint
estatewhenthe marriage takesplace.
Theinsured’srightsinrespectofthe
policy,suchastherighttosurrender
itor obtainaloan uponthe strength
of it, does vestin the joint estate,
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butthe policy itself and the right to
receive money because of it,does
not.

The only other basisuponwhich it
couldbesaid thatamarriagein
community of property would have
the effect of vesting the rightto the
proceedsofalife policy inthejoint
estate would be thatthe marriage
tacitly revokesthe nomination of
the beneficiary under the policy.
However, thereisnoauthority for
this propositionand the weight of
principlewould goagainstit. \When
comparingsuchasituationwith that
ofabequestinawill,wherea
marriage incommunity of property
doesnoteffectarevocation, consist-
encywouldsuggestthatinthe
former case, revocationwould
similarly nottake place. The mere
factthatthe insured concludesa
marriage incommunity of property
doesnotindicateachangeof inten-
tiononhispartregardingthe
nominated beneficiary.

Asfarasthejointwill wascon-
cerned, the weight ofauthority was
infavour of holding thatits effect
would notbetorevoke the nomina-
tion of the beneficiary of one of the
testators, where thatnomination
had resulted inastipulatioalteri
(provisioninfavourofathird party)
the benefitof which had been
conferred onthe beneficiary and
where revocationthereofcould, in
termsof the policy, be revoked only
uponspecificconditions provided
forinit. There was no reason to
deviate fromthisauthority inthe
presentcase. The jointwill had not
revoked the nomination ofthe
beneficiary asstated inthe life
policy.

Theapplicationwasdismissed.
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FRANKEL POLLAK VINDERINE INC v STANTON N.O.

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

29 MARCH 1996

2000 (1) SA 425 (W)

Anactionbasedontheallegation
thataparty hasdisposed of the
property belonging to the plaintiff
must allege that the defendant knew
of the plaintiff’stitle tothe property
and that the defendant’sknowledge
waseitherdirectorcouldbe
inferred from the defendant’s
awarenessofthe possibility that the
plaintiff held title to the property.

THE FACTS

Frankel Pollak VVinderine Incsold
sharesbelongingto Ernest Stanton.
Thesale had taken place onthe
strengthofinstructionsgivenbya
certain Stafford, and was notauthor-
ised by Stanton.

After Stanton’sdeath, hisexecutor
broughtanactionfordamages
againstFrankel,and claimed that
Frankel had constructive notice of
the fact that Stanton had notauthor-
isedthesaleand delivery ofthe
shares. Insupportofthis, Stanton
alleged that Frankel knewthat
Stafford dealtwithitasagentand
notasprincipal,and knewthat
Stafford was notaregistered portfo-
liomanager interms of the Stock
Exchange Control Act (no 1 of
1985) and not legally entitled to hold
listed securities on behalf of others.
Itwasalsoalleged that Frankel did
nothave a power of attorney from
Stantonauthorising Stafford todeal
with hissharesandthat Frankel
failed totake stepsto verify Staf-
ford’sinstructions.

The executor contended that
Frankel oughtnotto have dealtwith
theshares. Havingdonesoreck-
lessly, alternatively negligently, it
was liable for the payment of
damagesinthe sumofR49000being
the market value of the shares.

Frankel exceptedtotheclaimon
thegrounds! thatthe constructive
noticealleged inthe particulars of
claimwasnotsupported by the
allegationscontainedtherein,and
thatinany event, the presence of
constructive knowledge onits part
would notrenderitliable to Stanton
inthecircumstancesofthe case.
This partofthe exceptionwasbased
onthecontentionthatasagentit
would notbe liable toany third
party foranylosssuffered unlessit
had had knowledge of the true
position.

THE DECISION

One partyisentitled torecover
damagesagainstanotherwhohas
wrongfully disposed of property

belongingtothat party if the other
party knew of that party’s title to
the property. Thisisaright of
action defined by theactioad
exhibendum. Thequestionwas
whetheritsrequirementof ‘knowl-
edge’ onthe partofthe defendant
included ‘constructive’ knowledge,
ie knowledge which canbeattrib-
utedtothe defendantevenifitwas
notactually known by that party.

Mereacquisition ofthe property
doesnotgiverisetothisrightof
action. Knowledge ofthe owner’s
righttoitis necessary for success of
theaction. Suchknowledge may be
directknowledge, butitmayalso be
constructive knowledge inthesense
thatthe personforeseesthe possibil-
ity ofaparticular resultbut pro-
ceedstoexecutesomeactionregard-
lessofsuchforesight(dolus
eventualis). ltmay also be knowl-
edgeattributed toapersonwho,
malafide, deliberately shutsitseyes
tothe factswhichwould bringsuch
knowledgetoitsattention.

Stanton had alleged that Frankel
possessed suchknowledgewhenit
alleged that itknew Stafford was not
aregistered portfoliomanagerand
didnothaveapower of attorney
authorising himto deal withthe
shares. Thishowever, wasnotan
avermentthat Stafford wasadminis-
tering or holding in safe custody on
behalfofanother personinvest-
mentsin listed securitiesin contra-
vention of section 4(1) of the Stock
Exchanges Control Act. Such
behaviouronthe partof Stafford
would, inanyevent, notgiveriseto
constructive knowledge onFrankel’s
partthat Stafford wasdealingin
shareswithoutthe authority of their
owner. A stock broker is not
requiredtoensurethatthe person
who purportstoact on behalf of
anotherindisposingofshares
belongingtothe other hasthe
authority todo so.

Therewasnobasisuponwhichit
couldbesaidthatFrankel had
constructive knowledge of Stafford's
alleged lack ofauthority.

Theexceptionwasupheld.



ROSS v SOUTH PENINSULA MUNICIPALITY

A JUDGMENT BY JOSMAN AJ
(DESAIlJconcurring)

CAPE OF GOOD HOPE PRO-
VINCIAL DIVISION

3 SEPTEMBER 1999

2000 (1) SA 589 (C)

Anactionforejectmentfrom
premisesoccupied by apersonas
theirhomerequires proofthatthe
circumstances justify theejectment.
Amereallegationthat the occupier
occupiesthe premiseswithoutthe
righttodosowill be insufficientfor
thesepurposes.

THE FACTS
The South PeninsulaMunicipality
broughtanaction for ejectment of

Rossfrom premisesoccupied by her.

Itsclaimwasbased ontheallega-
tionsthat the municipality wasthe
owner ofthe premises, that Ross
was inoccupation of themand that

she had norighttobeinoccupation.

Rossappealedanordergivenin
favour ofthe municipality,arguing
thatshewas protected by section
26(3) of the Constitution of the
Republic of South Africa Act (no
1080f1996). The section provides
thatno-one may beevicted from
their home withoutan order of
courtmade after consideringall the
relevantcircumstances. Rosscon-
tended thatinview of thisprovi-
sion,theallegationsasmadeinthe
summonswere insufficientto
establishthe municipality’scase
againsther. Shecontended that
section 26(3) obligesthe municipal-
ity tosetoutthe circumstances
justifyingtheevictionfromher
home.
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THE DECISION
Theintroduction of section 26(3)
broughtaboutachangeintheonus

of proofresting uponthe person
bringinganactionforejectment
fromthe home ofanoccupier.
Giventhatour systemofjurispru-
dencefollowsanadversarial form
and notaninquisitorial form, the
plaintiffisrequired toshowthatthe
ejectmentisjustified inthe circum-
stancesof the case.

Inthe action brought by the
municipality againstRoss, itwas
alleged only thatshe occupiedthe
premiseswithouttherighttodoso.
Thiswas insufficientto show that
thecircumstancesentitled the court
togiveanorder of ejectment. To
entitlethecourttogivesuchan
order,therelevantcircumstances
needtohavebeendemonstrated. As
they were not, the municipality was
notentitled to an order of
ejectment.

Theappeal wasupheld.



ABAKOR LTD v CRAFCOR FARMING (PTY) LTD

A JUDGMENT BY MAGID J
NATAL PROVINCIAL DIVI-
SION

11 OCTOBER 1999

2000 (1) SA 973 (N)

Competition

Atraderwhichindicatestothe
customersofitscompetitor thatits
competitor istoterminate the
servicesithashithertobeen offering
itscustomers, withtheinnuendo
thatthisisaresultoffinancial
difficulties beingexperienced by the
competitor thereby defames the
competitorandengagesinunfair
competitionagainstit.

THE FACTS

Abakor Ltd owned anabattoir
which providedservicestoacom-
pany inwhichthedirectorsand
shareholdersof Crafcor Farming
(Pty) Ltd had acontrolling interest.
Forsomeyears, the abattoir had
beenexperiencingfinancial difficul-
ties. tembarked onaprogramme of
cost-cuttingand increasesin
through-putandslaughter fees. A
disputearose betweenthecompany
and Abakor.

Crafcorthenaddressedaletterto
certainpersonswho had aninterest
inabattoir services,inwhich it
stated thatin view of theimminent
closure of the abattoir, itwas forced
to build a cattle abattoir on one of
itsproperties. Itindicated that it
intended toseek the necessary
statutory permissionsfor the
establishmentof the abattoirand
requested therecipient’sapproval of
the proposed plans.

Abakor received notice of the letter
anditimmediatelyaddressed
Crafcorwithademandthat it
furnishthe namesandaddresses of
itsrecipients, thatthey be informed
thatthe abattoirwas notclosing
downandthatitapologisetothem
forthe statement made in the letter.
Crafcorresponded byapologising
forany embarrassmentwhichmight
have been caused to Abakor but
indicating thatthe letter wassentin
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ordertoexplainthereasonforthe
establishmentofthe proposed
abattoir.

Abakorthenappliedforaninter-
dictpreventing Crafcorandits
director from publishing falseand/
or defamatory statementsconcern-
ing the abattoirand from stating
that the abattoir wasto be closed
down.

THE DECISION

Thewords ‘imminentclosure’ of
theabattoir were not per se defama-
tory, but in the context of the case,
containedthe innuendothatclosure
was caused by Abakor’sfinancial
situation. Thatinnuendowas
defamatory ofatrader;italso
constituted unfair competition
against Abakor. Assuch, Abakor
wasentitled tointerdict Crafcor
fromrepeating the statementto
anyonewho mightusetheservices
of itsabattoir.

Inviewofanundertaking given by
Crafcorthatitwould notrepeatthe
statement, confirmation ofthe
interdictwasnotnecessary but
dischargethereofcould beordered.
Abakor had however beencom-
pelledtobringtheinterdict proceed-
ingsbecause of the attitude initially
adopted by Crafcorand costs
therefore hadtobeawarded in
Abakor’sfavour.
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TRANSITIONAL LOCAL COUNCIL OF RANDFONTEIN

v ABSA BANK LTD

JUDGMENT BY GAUTSCHI AJ
WITWATERSRAND LOCAL
DIVISION

18 FEBRUARY 2000

2000 CLR 186 (W)

Apartywhichtakesadepositfrom
anotheratthe premises of the
depositorinthesamemannerasit
wouldhave takenthedepositatits
own premisesand makes
arrangements for the collection of
theitemdepositedaccording to
methods chosenby it thereby
obtainsownership of theitemso
depositedandbearstherisk of loss
should theitembestolen. The party
whichholdstheitemasagratuitous
depositwillonlybeliabletorepay
thedepositorthesumofitslossifit
hasbeengrossly negligentinits
holding of theitem or hasexhibited
bad faith inthecircumstancesofthe
loss.

THE FACTS

AbsaBank Ltd provided banking
servicesforthe Transitional Local
Councilof Randfontein, including
thetaking of depositsandthe
conductofachequeaccount. One of
theservices performed by the bank
wasthe taking of depositsat the
premisesofthe councilbyan
employee of the bank.

On 29 December 1995, one of the
bank’semployeesattended atthe
premisesofthe counciland verified
the depositofanamount of R321
101,11 consisting of chequesand a
cashamount of R104 788,76. The
employee completed adepositslip
recording the deposit, date stamped
it. The council intended to deposit
thetotalamountinitsbank
account. Aftersealing the cash, the
money was putintoasafeatthe
council’spremisestoawait
collectionby asecurity firmand
deliverythereoftothebank. The
security firmhad beenengaged by
the bank to attend to the delivery of
money, thisarrangementhaving
supersededanearlieroneinwhich
thebankemployee had attended to
thistask.Withinan hour, the cash
wasstolen.

Thebank considered the lossto be
that of the council, and refused to
creditthe council’saccountwith the
sum of R104 788,76. The council
broughtanactionagainstthe bank
tocompelittocredititsaccount
with thisamount. The bank took
the view thatsince the cash had not
been handedtothe security firm, it
had notbeendepositedwithitand
therisk of loss had not passed toiit.

Inaconditional counterclaim, the
bank claimed thatthe council had
beenunderaduty of care to take
care ofthe cash held by it following
the verification of the depositand
had negligently breached theduty
by failing to take sufficient
precautionary measuresto prevent
unauthorised entry into the safe
where the cash had been kept.

THE DECISION

Themainissuewaswhether or not
the bank took the cash into its
possession.

Whenthe bankemployeeattended
the premises of the council inorder
torecord the deposit, she performed
alltheactsthatshewould normally
have performed ifthetransaction
had taken placeat the bank. Having
donethat, themoneywassealedina
mannerwhichmadeitimpossible
for the council to use it. The deposit
slipthenrecorded thatthe bank had
receivedthemoney. Itwasaresult
of the bank’schoice of operation
thatthe money wasthen leftwith
the council for later delivery tothe
bank by aparty engaged by the
banktodoso. The bank could have
takenthe money using the services
ofitsemployee, buthad chosento
follow the method of using the
security firm. Accordingly, the
councilhad madeadepositofcash
tothe bank,and ownership thereof
passed tothe bankatthe pointthat
itwastaken. Itfollowed that the loss
whicharose through the theft ofthe
money was the theft of the bank’s
money and notthe council’s. For
that reason, the bank was obliged to
recordthe depositasacreditinthe
council’saccountwith itself.

Asfarasthecounterclaimwas
concerned, itappearedtobeaclaim
based indelictand notcontract, ie
was based ontheallegationthatthe
council owed the bankaduty of
care breach of whichwould
constituteanactionablewrongquite
independently of any contract
betweenthe parties. Irrespective of
theabsence of any owner’srisk
clause, whichwould haveremoved
liability for lossfrom the bank as
owner, the bankwasrequiredto
provethatthe councilhad been
negligentinthecircumstances. The
council had beenagratuitous
depositaryandwasthereforeliable
for bad faithorgrossnegligencein
itsactionsinregardtothe deposit.
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Theevidence did notshowthatthe
councilhad beengrossly negligent.
Security measureswhichhadbeen
adopted for the preservation of
property atthe place wherethe
money was stolen might have been
improved upon. However, therewas
noevidencethathadthey beenso
improved, the theftwould nothave

taken place. Assessing the council’s
actionsagainsttheactionswhich
could beexpected ofareasonable
person. Areasonable personwould
have taken precautionsto preventa
member of the public fromentering
the premiseswhere the money was
deposited butnotamember of the
council’sown staff, whowould have
hadtohaveaccesstothatarea.

Bl e B
Whether or not better control of the
key tothe safe would have
prevented the theftwas nota matter
which had beendetermined by the
evidence.

Sinceithad notbeenshown that
the council’sbehaviourwasgrossly
negligent, the counterclaimhadto
fail.

—

STANDARD BANK OF SALTD v OK BAZAARS (1929) LTD

JUDGMENT BY GAUTSCHI AJ
WITWATERSRAND LOCAL
DIVISION

17 MARCH 2000

2000 CLR 259 (W)

Inprovingthataparty has suffered
damagesasaresultofa
misstatement made by another party
toit, the party allegingdamages
mustshow that the statementwhich
was madewasfalse, that the party
towhomthestatementwasmade
was induced toactuponit,andit
had intended that the statement
wouldbeacted upon. Itisalso
necessary thatitbe shownthat the
statementwas made negligentlyand
unlawfully andresulted inlossto
theextent of the damages claimed.

THE FACTS

OKBazaars(1929) Ltdissued a
letter of undertaking in favour ofthe
Standard Bank of SA Ltd inwhich it
confirmedthatithad purchased
goodstothevalueof R1,8mfrom
KTCResources (Pty) Ltd,and
undertook to pay thatamount 60
daysafter delivery ofthe goodsto
Hyperamastores. The letter of
undertaking stated thatthe OK
would pay by chequesdrawnin
favour of KTC.

Onthe strength of the
undertaking, Standard Bankagreed
tofinance the purchase of the goods
by KTC from the supplier in Spain.
Itestablished aletter of creditin
favourofthe Spanish supplier’s
bank, after receiving confirmation
thatthe letter of undertaking had
beensigned. Althoughithad been
theintention of the parties that
KTCwould supply the goods, OK
Bazaarshad infact purchasedthe
goodsfrom Samarkand Trading
(Pty) Ltd. Samarkand was controlled
by apersonwhoalso controlled
KTCandwhohad customarily done

business with the bank on behalf of
KTCandunderthatcompany’s
name. Whenthe documentation
necessary for paymentunderthe
letter of creditwas presented, it
appearedthattheinvoice fromthe
Spanishsupplierwasaddressedto
Samarkand and notKTC.KTC
waivedthediscrepancy,andthe
bank paid the beneficiary bank.

Simultaneously, KTC presented
invoicesinrespectof the same goods
to the OK. The OK paid them,
issuing chequestoSamarkandin
whose nametheinvoiceshadbeen
raised. The OK considered KTC to
be the same businessentity as
Samarkand.

Thebank broughtan action for
paymentintermsofthe letter of
undertaking, alternatively for
paymentof theamount paid out
underthe letter of credit. The latter
cause ofactionwasbased onthe
allegationthatifnocontract
betweenthe OKand KTC had been
concluded, the OK had negligently
misstated the positionsoastogive
the bank theimpressionthatsucha
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contracthad beenconcluded and
had,asaresult,beeninducedto
establishthe letter of creditupon
whichithad later made payment.
KTCwasliquidated and the OK
refused to make paymenttothe
bank in terms of the letter of
undertaking.

THE DECISION

Asthe OK had contracted with
Samarkandand notKTC, thebank’s
firstalternative cause of actioncould
notsucceed. Onthebasisofthe
second alternative cause of action,
thebank hadtoestablishthatthe
OKhad madeastatementwhich
wasfalse, whichitwasinducedto
actupon,andwhichthe OK had
intended the banktoactupon. It
wasalso necessary for the bank to
showthatthe statementhad been

made negligently and unlawfullyand
had resultedin lossto the extent of
thedamagesitclaimed.

The OK had made amisstatement
whenitissued the letter of
undertaking:the OK had notinfact
purchasedthegoodsfrom KTC but
from Samarkand. The statementwas
made inordertoinduce thebankto
actuponit,aswasevidentfromthe
preamble ‘We understand thatyou
haveagreedtofinancethe purchase
ofthe goodsfromthesupplierin
Spainonthestrength of our
undertaking...”.

Oncethestatementwas made, the
bank made paymentintermsofthe
letter of credit, relying on the letter
of undertaking. The factthat the
letter of undertaking specified that
paymentwastobe madeto KTC
and notthe bank merely indicated

O e e B
that KTC had been nominated to
receive paymentalthoughthe
beneficiary wasinfactthe bank. The
letter of undertaking therefore wasa
documentuponwhichthe bank
couldrelyanddidrelywhen making
paymentintermsof the letter of
credit.

The OK had been negligentin not
verifyingthe informationgiventoit
by KTC’scontroller. Itwould have
beenaneasy matter foritto have
donesoanditsfailuretodoso
constituted negligence. Itsaction
couldalsobecharacterised as
unlawful.

Thedamagesresultingfromthe
OK’smisstatementcould be
measured by theamountthe bank
had paid under the letter of credit, ie
US$210080,35.

Theactionsucceeded.

ABSA BANK LTD v UNIBANK SAVINGS AND LOANS LTD

A JUDGMENT BY MALAN J
WITWATERSRAND LOCAL
DIVISION

22 JUNE 1999

2000 CLR 231 (W)

Abankunder curatorshipisnot
entitled to terminateanagreement
merely because of the occurrence of
thecuratorship. Thecuratoris
normally obliged to honour the
bank’sobligationsunderany such
agreementand cannotdepend on
the provisionsstaying proceedings
againstabankunder curatorshipas
enacted insection 69(6) of the Banks
Act (no 94 0f 1990).

THE FACTS

AbsaBank Ltdentered into two
agreementswith Unibank Savings
and LoansLtd intermsofwhich
Absaprovidedto Unibankthe
servicesoftwo ofitsemployees.
Unibankwasobligedto pay Absa
the salary and other benefits paid to
theemployeesby Absafollowing
theissue of invoices to Unibank by
Absa.

On 8 May 1996, Unibank was
placed under curatorshipintermsof
section 81 of the Mutual Banks Act
(no 124 of 1993). The two
employeescontinuedthe
performance of their servicesto
Unibank, but on 20 March 1997, the

curator informed them that their
serviceswould nolongerberequired
and Absawasalsoinformed.
Absaclaimed thatiswasentitled to
paymentfrom Unibank of the
amountsithad paid tothe two
employeesintermsoftheir contract
of servicewithit. Unibank’s curator
refused to pay theseamounts,
contending thatitwasentitled to
repudiate the contract of service
underthe authority of section 69(6)
of the Banks Act (no 94 of 1990).
Absaappliedforanorder
compellingittodoso.
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THE DECISION

Section 69(6) of the Banks Act
providesthatwhileabankisunder
curatorshipalllegal processagainst
the bank will be stayed and notbe
proceeded withwithoutthe leave of
the court. Thissection does not
authorisethe repudiation ofany
agreementbyabankunder
curatorship. Italso does notbring
abouttheterminationofan
agreement merely by virtue ofthe
comingintobeingofthe
curatorship, ieipsoiure. The
termination oftheagreements by
the curator therefore constituted a
repudiation of Unibank’s

obligationsand was notjustified in
terms of the Banks Act.
Itwasalsoincorrecttocontend
thatbecause of the curatorship of
the bank, ithad become factually or
legally impossiblefor Unibank to
complywithitsobligationsunder
theservice agreements. The effect of
the curatorshipwastotransfer the
management ofthe bank fromits
directorsand managementtothe
curator. Thisdid not nullify any of
the bank’sobligationsunderthe
serviceagreements.
Unibankalsoargued that Absawas
notentitled to insiston specific
performanceoftheagreementsin

COLUMBUS JOINT VENTURE v ABSA BANK LTD

A JUDGMENT BY MALAN J
WITWATERSRAND LOCAL
DIVISION

17 DECEMBER 1999

2000 (2) SA 491 (W)

Acollectingbank’sduty of care to
the true owner of acheque extends
toadutynottoopenanaccountfor
apersonwhom itdoesnotknow
withoutmakinginquiriesastothe
identity of thatperson, and taking
somemeasurestoensurethatlossis
not caused to the true owner by the
activitiesofitscustomer.Sucha
duty of care must be founded on the
principlesofdelictual liability, ie
mustensure that, inthe case ofa
cheque, (i) the bank received
paymentof the cheque on behalf of
someonenotentitledtoit, (ii) in
receiving payment, thebankacted
negligently and wrongfully, (iii) the
bank’sconduct caused thetrue
ownertosustainloss,and (iv) the
damagesclaimedrepresent the
proper compensationforthe loss.

THE FACTS
ColumbusJointVentureemployed
AlexanderBertolisasagrouplegal
advisor. Whileemployed inthat
capacity, Bertolisopened abusiness
currentaccountwiththe Allied
Bank Division of the bank in the
name of Stanbrooke & Hooper.
Bertolisindicated to the bank that
theaccountwasbeingopenedin
ordertofacilitate the business
operationswhichweretofollow
withtheexecutionofafranchise
agreementbetween himselfas
franchisee, and Stanbrooke &
Hooperasfranchisor.
Stanbrooke & Hooperwasafirm
ofsolicitorssituated in Brussels,
Belgium, butithad no knowledge of
theagreementnor ofthe fact that
theaccounthad beenopened.
Bertoliswasnotauthorisedtoopen
theaccountforthe firmandthe
accountwasatalltimesconducted
by Bertolisalone and for his benefit.
Thebankdid not makeany
inquiriesastotheexistence of the

b i TR S
thecircumstancesasithad no
interestin continuation ofthe
agreementandoughttohave
attemptedtomitigateitsdamagesas
analternative. Whereasthismight
besoinourlaw, Absahad shown
thatitwasunableto utilise the
servicesof itstwoemployees.
Between Absaand Unibank, the
partywhichwould sufferundue
hardshipinsuchcircumstanceswas
Absa. Acourtwouldtherefore
exerciseitsdiscretiontoorder
specific performanceinfavour of the
bank.
Theapplicationwasdismissed.

firm, nor of whether it knew that
theaccounthad beenopened. Itdid
knowthatBertolisheldacurrent
accountin his personal capacity at
another branch of the bank.

Overaperiodofsome 2%z years,
Bertolisissuedfictitiousinvoicesin
the name of Stanbrooke & Hooper
to the bank, purportingtobein
respectof professional legal services
rendered by thatfirminregardto
Columbus’ legal affairs. By
completingrelevantcheque
requisitionsand verifyingthe
invoices, Bertoliscaused Columbus
todraw 39 chequesonFirst
National Bank in payment ofthe
invoices. Columbusbelieved thatthe
invoiceswere payableandthatthe
accountrenderedtoitwasthat of
Stanbrooke & Hooper. The cheques
were made payabletothatfirm,
crossed and marked ‘not
transferable’. The total of the
chequessodrawnamountedto
R777302,40. Atelegraphictransfer
of R43662 wasalso effected in
favour oftheaccount.
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Thechequesincorporatedan
instructiontoany collecting bank to
collectthe cheque onlyforthe
named payee.

Columbusbroughtanaction
against Absabased onthesefacts.
Afterastated case had beenmade by
the parties, the courtwasasked to
determinevariousquestionsoflaw,
principally whetherthe bank acted
unlawfullyandnegligentlyin
openingtheaccountand collecting
thecheques.

THE DECISION
Columbusalleged that the bank
acted unlawfully and negligentlyin
openingtheaccountinthatithad
notdirected enquiriesto Brusselsto
establishwhetherafirm of solicitors
with the name Stanbrooke &
Hooperexisted, and if sowhether
thefranchiseagreementcorrectly
recorded areal agreementwhich had
beenentered into betweenitand
Bertolis. Itfurther alleged that the
bank should haveenquired whether
or not it was competent for
anybody to practice lawin South
Africaintermsofafranchise
agreementasrecordedinthat
furnished by Bertolis,and should
have enquired whetherabusinessor
practice wasbeingcarriedonin
South Africaunderthe name
Stanbrooke & Hooper.

Thereisnodoubtthatin principle,
acollecting bankisunderaduty of
careinthecollectionof cheques.
Thiswasnotdirectly applicableto
the present case, where the question
waswhether or notthe collecting
bank’sduty of care extended tothe
openingofanaccount. The harsh
imposition of liability merely
becauseabankhascollecteda
cheque for someone notentitled to
ithasbeenamended by legislation,
firstly in section 81 of the Bills of
Exchange Act (no 34 of 1964).

Abankwould normally make
inquiriesofapotential customer, to
ascertainthe customer’sidentity and
standing,andto protectitselfinthe
eventofitaffording the customer
facilitiessuchasdrawingagainst
uncleared effects. Thisisnotthe
sameasthe bank’sdutytothird
partieshowever,andabank’s
liability inthat regard mustbe
founded onthe principles of
delictual liability, ie itmustbe
shownthat (i) the bank received
paymentof the cheque on behalf of
someone notentitled to it, (ii) in
receiving payment, the bank acted
negligently andwrongfully, (iii) the
bank’sconductcausedthetrue
ownertosustainloss,and (iv) the
damagesclaimedrepresentthe
proper compensation for the loss.

b i TR S
Itcould not be shown that the
bank had acted negligentor
wrongfully inthe opening of the
account. Ithad displayed reasonable
careinopeningtheaccount. Bertolis
was an existing client of the bank.
Thepersonal particularshe had
givenwere correct,and ifhis
identity had been checked against
thereferenceshehad given, there
would have beennoindicationthat
hewas someone otherthanwho he
said hewas. Itwas notcertain
whether some ofthe documentation
had beenreferredtowhenthe
accountwasopened, butitwasclear
that Bertoliswasnostrangertothe
bank, and the bank had been
entitled to opentheaccountforhim
onthestrength of the information
hehadgivenit.
Thegroundsofnegligencerelied
onby Columbuswere without
substance. Itwould impose too great
aduty onthe banktorequire that it
verify theagreementshowntoitby
Bertolis. The terms ofthe agreement
were notuntoward. While the name
ofthe accountwasto be different
from Bertolis’ name, the reason for
thiswasdemonstrated inthe
agreement he had shownthe bank.
The bankwas notunder aduty to
ensurethatBertoliswasin fact doing
the business he said hewasdoing.



CAPE ATHOS SHIPPING LTD v BLUE EMERALD

SHIPPING LTD

A JUDGMENT BY THIRION J
DURBAN AND COAST LOCAL
DIVISION

8 DECEMBER 1999

2000 (2) SA 327 (D)

Shipping

Anarrestofashipwill beeffected
withoutreasonableorprobable
causewherethearrestingparty is
awareofobstaclestothearrest
which cannotbe removed prior to
thearrest.

THE FACTS
Cape Athos Shipping Ltd became
the owner of the MV Cape Athos ata
timewhenitwasunderabareboat
charter concluded withBlue
Sapphire Shipping Ltd. This
charterparty had beenconcluded
simultaneously with othersbetween
owningcompaniesassociated with
Cape Athos ShippingLtdbya
common parent, Compagniade
Navigatie MaritimaPetrominSA,a
Romanian State-owned company,
and charteringcompaniesassociated
with Kassos Maritime Enterprises
Ltd, a Greek company. One of the
charteringcompanieswasBlue
Emerald ShippingLtd.
Disputesbetween Petrominand
Kassosarisingfromthe
charterpartiesculminatedinan
agreementtosettle the disputes.
Thisincluded thereferral toauditors
Ernst & Young of adetermination
ofaccounts paidandreceived by
both parties, the terms of the joint
instructions of the partiestothe
auditorstobefinalised between
themwithin30 days. Theagreement
providedthat Petrominwould pay
$1 750000 as paymentonaccount of
suchsumsas may be owed by it,and
would pay suchsumascertified by
Ernst & Young to be owing by it,
subjecttoastate maximum. Kassos
would pay suchsumascertified by
theauditorsasowingtoKassosin
termsofthefinal audit.
Clause8oftheagreement provided
thateach party undertook that they
would notarrestor detainany vessel
inthe ownership, managementor
control of the other party or
otherwise take any otheraction
whatsoever againsttheassetsofany
such party orcompanyin
connectionwiththe subject-matter
oftheagreement.
Aftertheauditorshad submitted
aninterimreport, differencesarose
betweenthe parties. Petromin
indicated thatitintended to
commencearbitration proceedings
interms of the provisions of the
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agreement. Two months later, the
Cape Athosentered Durban harbour.
BlueEmeraldanditsassociated
companies, including Blue Sapphire,
applied foritsarrestassecurity for
theirclaimagainst Cape Athos
Shipping Ltdinrespectofthe
arbitration proceedingsor
proceedingsinthe High Courtin
England. They did soafter
considering the effect of clause 8.
Theirlegal representatives
consideredthatthisclause prevented
anarrestoftheship, butcontended
that Kassos had failed to co-operate
withtheauditcontemplatedinthe
agreementwhichwasabreach of
theirobligationsunderit. Itwasan
implied term of theagreement that
intheeventofsuch breach, the
other party would nolongerbe
bound by clause 8. Cape Athos
ShippingLtd, Petromin,andthe
other ship-owningcompanies
appliedforthearresttobesetaside.
Thearrestwassetasideonthe
groundsthatitwasinconflictwith
clause 8 oftheagreement.

Cape Athos Shipping Ltd then
broughtanactionfordamages
againstBlue Emerald and the other
charterersarising fromthearrestand
detention of the Cape Athos. It
based the action onthe provisions of
section 5(4) ofthe Admiralty
Jurisdiction Regulation Act (no 105
0f1983) which providesthatany
personwhowithoutreasonable or
probable cause obtainsthearrest of
property oranorder of courtshall
be liable toany person sufferingloss
ordamageasaresultthereof, for
thatlossor damage.

THE DECISION

Reasonable or probable cause for
thearrestof property isconstituted
by anhonestbeliefthatthe property
issusceptibletoarrest. Blue Emerald
contended that the Cape Athoswas
susceptibletoarrestbecause clause 8
oftheagreementwasnolonger
bindingonitanditsassociated
companies.
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Theimplied term contended for by
BlueEmeraldwasunsustainable.
Theaccounting function of the
auditorsasprovidedforinthe
agreementwasofasubordinate
nature compared with the disputes
betweenthe partiesrelating tothe
interpretation of thetermsofthe
agreement. Evenwithaproper
audit, therewould have been
substantial differencesbetweenthe
parties. The purpose of clause 8 was
to preventthearrestofeach others’

shipswhilearbitration proceedings
were pending, and itwasthisvery
purposewhich had beenthwarted
by the arrest of the Cape Athos.
ThefactthatBlue Emerald had
actedonlegaladviceineffectingthe
arrestoftheCape Athosand had
made full disclosure of clause 8 was
alsorelevant, butthisdid not
preventthearrestfromhavingbeen
improperly secured. The factthat
theapplicantitselfwasindefaultin
furnishingtheauditorswith

Shipping
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information required under the
agreementwasalsorelevant,and
oughttohavebeendisclosedin
circumstanceswheretherespondent
was notpresenttoopposethe
application.

Theapplicantsinthearrestofthe
ship could nothave believed that
clause 8was probably nolonger of
force oreffect. Thearrest they had
effected wastherefore without
reasonable or probable causeand
wassetaside.

Whether in a given case a reasonable person would have accepted the
legal advice and would have acted on it remains a question of fact.
Moreover, the value to be attached to the legal adviser's advice would
depend also on whether the client had put all the relevant facts before the
legal adviser. It would also depend on the circumstances under which
the advice was given. The test is whether a reasonable person would
have believed that the advice was probably correct.




COETZEE v VRYWARINGSVERSEKERINGSFONDS

VIR PROKUREURS

A JUDGMENT BY LOMBARD ]
ORANGE FREE STATE
PROVINCIAL DIVISION

11 NOVEMBER 1999

2000 (2) SA 262 (O)

Insurance

Aninsurerwhichisobligedto
indemnify aninsured by virtue of
the operation of section 156 of the
Insolvency Act(no 24 0f1936)is
entitledtorepudiateaclaimonthe
samegroundsasitwouldbeentitled
torepudiate were the claimbrought
withoutthe use of the provisions of
thissection. Whereonaproper
interpretation of thepolicy of
insurance, itappearsthattheparties
intended that the insured would be
entitled toclaimforcostsofan
actionfor paymentunder the terms
of the policy,aclaimantutilising
theprovisionsofsection 156 is
equallyentitled topaymentofthe
costsofsuchanaction.

THE FACTS

Coetzee broughtanactionagainst
Bothafor damagesarisingfrom
Botha’snegligenthandlingofaclaim
fordamageshe had instructed Botha
toinstitute on hisbehalf. Bothahad
allowedtheclaimto prescribe.

After Coetzee had begun hisaction
againstBotha, Botha’sestatewas
sequestrated. The Fidelity Fundfor
Attorneyswasthen substituted for
Bothaasdefendantin terms of
section 156 of the Insolvency Act
(no 24 of 1936). The Fidelity Fund
had insured inrespectofall claims
andclaimants’ costsand
disbursementsand restitutionary
costsarising fromanyinsuredevent.
Coetzeeobtained judgmentagainst
the Fund forthe damageswhich he
could provearising fromthe events
givingriseto hisclaim,aswell as
costs.

The partiesagreed thatdamagesin
the sumofR1mwere obtainable by
Coetzee, butdiffered asto whether
or not Coetzee wasentitled to costs
oftheactionincludingthe costs
awarded inthe judgmenthe had
already obtained. They soughtan
orderastowhether or not Coetzee
wasentitled to costsin terms of
section 156 of the Act.
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THE DECISION

Section 156 providesthatwhenever
aninsurerisobligedtoindemnifyan
insured inrespectofany liability
incurred by the insured towardsa
third party, the latter shall, onthe
sequestration ofthe estate of the
insured, beentitled to recover from
theinsurer theamountofthe
insured’sliability towardsathird
party butnotexceedingthe
maximumamountforwhichthe
insurer hasbound himselfto
indemnify theinsured.

Thissection doesnotcreate new
rights. Itmerely providesfora
procedurewhichenablesaninsured
to obtain preference by entitling the
insuredtoclaimdirectfroman
insolvent’sinsurer. Anyrightheld
by theinsurertorepudiate remains
applicabletoanysuchclaim.The
Fundwouldtherefore be entitled to
repudiateaclaimfor costsifthiswas
not provided for inthe insurance
policy underwhichitprovided
coveragainstthe negligence of
Botha.

Uponaproper interpretation of
thetermsofthe insurance policy, it
was clear that costs were to be
included inthe cover provided byit.
Thisiswhatthe partieshad
intended, and were thisnotso, the
referencesto costsinthe policy
would be contradicted by other
provisionsofthe policy.
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THE DAVID TRUST v AEGIS INSURANCE

COMPANY LIMITED

A JUDGMENT BY NIENABER JA
(HEFER, SMALBERGER, MARAIS
JJIA, and MTHIYANE AJA concur-
ring)

SUPREME COURT OF APPEAL

31 MARCH 2000

UNREPORTED

Aninsurance policy whichinsuresa
professional partnershipagainst
legal liability inconnectionwith
any claimfirstmadeonthe insured
by reason of any dishonest or
fraudulentactoromissionofa
partnerinsuresagainstafailureto
payaclientofthefirmasaresultof
abreach of mandate by one of the
partners, irrespective of whether or
notthefailuretopayisalsoaresult
oftheinsolvency of the firm. Afirm
ofaccountantsmay incorporatein
the scope of themandategiventoit
byaclienttheobligationtocollect
and depositmoney belonging to the
clientininvestmentschosenby the
firm.

THE FACTS

The David Trustand others
instructed afirm ofaccountants,
Katz Salber, to attend to the running
oftheirbusinessaffairs. This
involvedthe preparation of financial
statements, the payment of
accounts, the invoicing of clients,
the collection of money andthe
banking of surplusfunds.

Atacertainstage, Katz Salber
began placingsurplusfundsinthe
money market, pooling the money
ofthevarioustrusts forwhich they
rendered their services. Atthisstage,
Katz Salber nolonger chargeda
fixed fee for theirwork, butcharged
acommission of 6% on the interest
earned inthe money market.

Over aperiod of years, one of Katz
Salber’s partnerssiphoned offsome
ofthemoney thusinvested inthe
money market. Itwaseventually
discovered thatthe fund which
should have stoodatsomeR5m
actuallyamounted to only R9000.
Earlier discovery of thishad not
taken place because no-one had
checked thefinancial statements,
whichwere prepared by the
dishonestemployee,againstthe
fundsstandingtothecreditofthe
trustsinthe bankaccount. When
thediscoverywasmade, Katz Salber
wassequestrated, asweretheestates
ofitspartners,andthe responsible
employeewasconvicted of theft.

Katz Salber had taken out
professional indemnity insurance
with Aegis Insurance Co Ltdand
representatives of Lloydsof London.
The policy provided thatthe
insurerswere bound toindemnify
theinsured, subjecttoalimitofR1
500000, againstany claimsfirst
madeontheinsured duringthe
period ofinsurance forany (i)
negligentact, error or omission, (ii)
breach of contractamounting to
breach of duty in the practice of the
profession, (iii) failure
unintentionallyandingood faith to
accountfor monieshadand
received,and (section2 of the

Insurance

‘ 5

policy)againstany legal liability in
connectionwithany claim first
made ontheinsured by reason of
any dishonestorfraudulentactor
omission ofany partner of the firm.
The policy gave coverinconnection
withawide-ranging catalogue of
professionalactivitiesassociated
withthatofaccountants.

The David Trustand the other
partiesthen broughtanaction
against Aegisandthe Lloyds
representatives, basingtheiraction
on section 156 of the Insolvency Act
(no 24 of 1936). The section
providesthatwheneveraninsureris
obligedtoindemnifyaninsuredin
respectofany liability incurred by
theinsured towardathird party, the
third party shall, onthe
sequestration ofthe estate of the
insured, beentitled to recover from
theinsurertheamountofthe
insured’sliability towardathird
party tothe maximumamount for
whichtheinsurerisboundto
indemnifytheinsured.

AegisandthelLloyds
representativesdefendedtheaction
onthegroundsthatintermsofthe
policy, they were not liable to
indemnify Katz Salber,and
consequently notthetrustseitherin
termsofsection 156.

THE DECISION

The mere failure to pay to the
truststhe money invested on their
behalfdid notcreatealegal liability
on the part of the firm toward the
trusts. Thefailureto paywasa
resultofbreachesofthe mandate
givento the firm by the trusts. It
wasthisfailurewhichcreated the
liability of the firm toward the
trusts. Irrespective of whether or not
thefailureto pay wasalsoaresult of
theinsolvency ofthefirm, the
provisionsofthe policy therefore
directlyapplied tothesituation:in
section 2,itinsuredagainstlegal
liability inconnectionwith any
claimfirstmade ontheinsured by
reason of any dishonestor
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fraudulentactoromissionofa
partner.

Thefactthatthe firm deposited
money belongingtoitsclientsinthe
money marketdid not makeita
deposit-taking institution, whose
activitieswere notcontemplated or
covered by theinsurance policy.
Thefirmacted asitsclients’ agentin
investing the money, thereby
fulfillingarolewhichitaccepted
when undertakingtoconducttheir
businessgenerally.

Thequestionalsoarose whether
the actions of the firmamounted to
a‘breach of contractamountingtoa

breach of duty in the conduct of the
profession’. Theinsurerscontended
thatthe act oftaking depositswas
notapartoftheservices performed
inthe conduct of the profession of
anaccountantand thataccordingly,
the partner’sactiondid notamount
toabreach of duty in the conduct of
hisprofession.
Theinsurers’argumentcould
however, notbeaccepted. The
professionoftheaccountantas
performed by Katz Salberincluded
the depositof money asthiswas
something thatwasdone ‘in
connectionwith’ theactivitiesofan
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accountantasreferredtointhe
policy. The depositof money was
notmade with the firmitselfbut
withanoutsideentityand assuch,
was properly considered, anactivity
conducted inconnectionwiththe
activitiesofanaccountant. Since the
embezzlement of the money by the
partner responsible had beendonein
the course ofthose activities, there
hadbeenabreach of contract
amountingtoabreach of duty inthe
practice of the profession of the
insured.

Theactionsucceeded.

Historically and factually Katz Salber offered them a conspectus of accounting
services of which the payment of surplus funds into the money market pending their
own decision to withdraw it, was but a single aspect. That service, broadly speaking,
consisted of administering the funds of all the plaintiffs, keeping accounts, collecting
and banking income, making disbursements, investing surplus funds in the money
market with Investec, preparing draft annual financial statements, preparing and
submitting income tax returns, paying the Receiver of Revenue, and so forth. Katz
Salber did not simply act as the plaintiffs’ debtor and their relationship was not
simply that of debtor and depositor. Their relationship was one of mandate into
which the plaintiffs entered with Katz Salberqua accountants.
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FOURIE v HANSEN

A JUDGMENT BY BLIEDEN 1]
WITWATERSRAND LOCAL
DIVISION

24 JANUARY 2000

[2000] 1 All SA 510 (W)

Acontracting party who does not
read the documentary record of the

agreementbeingentered intowill
notbe bound to termsand
conditionswhich hewould not
expecttobecontainedinthe
agreement, iethosewhicha
reasonable personwould notexpect
tofindtherein.

THE FACTS

The second defendant, Avis Car
Hire, rented amotor vehicletoa
certain De Waaland gave deliveryto
Hansenwhosignedthe hire
agreement. Clause 10 of the hire
agreementprovided that Aviswould
notbe liableforany damagearising
fromany defectin or mechanical
failure ofthe vehicle, norforany
lossof or damageto property
transported or leftinthe vehicle,
norforany indirectdamage,
consequential loss, loss of profitsor
specialdamages.

Clause 10 formed partofalarger
number of termsand conditions
whichwere printed insmall printon
thereversesideofthehire
agreement. Hansendid notread
thesetermsand conditionswhenhe
signed theagreement, butsigned it
uponbeingtoldthathissignature
wasacondition for delivery of the
vehicleto him. Hedid notinform
De Waal of the existence of the
documentcontainingthetermsand
conditions.

Whilethevehiclewasbeingused
underthe hireagreement,itwas
involvedinanaccidentwhichwas
caused by atyreblowout. Thetyre
wasdiscoveredtobeextensively
worn. De Waal wasapassengerin
the vehiclewhenthe accidenttook
placeand hesuffered injuriesasa
result. He broughtanaction for
damagesagainst Avisaswellas
Hansen, the driver ofthe vehicle.

Avisdefendedtheactioninteralia
onthegroundsthatitwas protected
by clause 10and thatits provisions
prevented De Waal fromsuccessfully
claimingdamagesagainstit.

THE DECISION

Therewaslittleevidencethat
Hansenacted as De Waal’sagentin
entering intothe hireagreement. In
particular, therewasnoevidence
that De Waal consented tothe terms
ofclause 10.

Evenif Hansenwere seento have
been De Waal’sagentinsigningthe
hireagreement, Aviswould haveto
show that De Waal knew of the
provisionsofclause 10. Itwas
accepted by both partiesthat
Hansen had notread the provisions
recorded onthereversesideofthe
hireagreement. Insuch
circumstances, he could only be
takentohaveassented toterms
whichwere notunexpected, ieonly
thosetermswhichareasonable
personwould expecttofind therein.

Theexemptionclause created by
clause 10wasnotwhatareasonable
personwould expect, iethatacar
hirecompanywould beexempted
fromresponsibility foritsbreaches
of contract. If suchacompany did
requireexemptioninthose
circumstances, itshould give proper
notice to this effect to those who
wishto hire vehicles fromit. Thisit
coulddoby printingtheclauseina
differentsize,orinredor
underlined. The factthatthe
signatorysignedbelowa
confirmationthathe hadreadand
agreedtothetermsand conditions
onbothsidesoftheagreementdid
notchangethisconclusion.

Thedefenceraised by Aviswas
rejected and the matter proceeded to
determination of the quantum of
damages.



SETON CO v SILVEROAK INDUSTRIES LTD

A JUDGMENT BY
HARTZENBERG J
TRANSVAAL PROVINCIAL
DIVISION

15 NOVEMBER 1999

2000 (2) SA 215 (T)

Apartyalleging thatenforcement of
aforeignarbitralawardwould be
contrary topublicpolicywhois
required to prove thatfact by
extraneousevidence mustproceed in
thejurisdictionwhere theaward
was made inorder to prove the
allegation.

THE FACTS

Seton Coand Silveroak Industries
Ltdenteredintoajointventure for
the purpose of the production of
leather for use inautomotive
upholstery. Intermsof their
agreement, Silveroak undertook that
no member of itsgroup would have
aninterestinany concernengaged
inthe manufacture ofbovine leather
automotive parts,anon-competition
agreement. Thejointventurewas
then putinto operation.

Setonallegedthat Silveroak
breached the non-competition
agreementandbroughtarbitration
proceedingsagainstitinParis. The
resultwasanaward infavour of
Seton for payment of R40 549 876 in
damagesfor breach of contract.

Setonappliedtohavetheaward
recognised by the South African
High Court. Silveroak opposedthe
applicationonanumber of grounds,
including thatenforcementofthe
awardwasto berefusedonthe
groundsof publicpolicy, ithaving
beenobtained by fraud.
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THE DECISION

The Recognitionand Enforcement
of Foreign Arbitral Awards Act (no
400f1977) providesthataforeign
arbitralaward may be madeanorder
of court, butthatacourt may refuse
anapplicationforsuchanorderifit
findsthatthe enforcementofthe
awardwould be contrary to public
policy in South Africa.

The provisions of this Actentitlea
courtto refusetorecogniseaforeign
arbitralaward whereitisclear that
enforcementwould be contrary to
publicpolicy. Where however,
extraneousevidenceisrequiredto
showthatenforcementwould be
contrary to public policy, asinthe
case of fraud, the respondent must
proceed inthejurisdiction of the
courtwheretheawardwasmade.
Thiswasthe positioninthe present
case, wheretheFrench courtshad
jurisdictioninregardtotheaward
which had beenmade. Accordingly,
itwould be necessary for Silveroak
toproceed against Seton inthose
courtstohavetheawardsetaside.

The South African High Courtwas
therefore notentitled torefuse the
recognition oftheaward and itwas
to be made anorder of court.
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DRIVE CONTROL SERVICES (PTY) LTD v
TROYCOM SYSTEMS (PTY) LTD

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

25 FEBRUARY 2000

2000 (2) SA 722 (W)

Goodswhichare purchased subject
tothereservationofownershipin
themto the seller pending payment
of the purchase price may notbe
attachedtofoundorconfirm
jurisdictionforaclaimtobe
broughtagainst the purchaser since
the purchaser doesnothavetitleto
thegoods.

THE FACTS

Drive Control Services (Pty) Ltd
appliedforexparte,and obtained,
anorder for the attachmentof
computer hardwareandrelated
itemsand all other goods belonging
to Troycom Systems (Pty) Ltd in
the possessionofathird party. The
applicationwasmadeinorderto
found or confirmthe jurisdiction of
the courtin respectofaclaimto be
instituted against Troycom for
paymentofR177755,30. Troycom’s
goodsweredulyattached interms of
theorder.

Troycomapplied urgently forthe
setting aside oftheattachment,and
N-Trigue Trading CCjoined the
applicationasanintervening party.
Both ofthese partiesalleged that the
goodswerethose of N-Trigue, N-
Trigue havingsoldthegoodsto
Troycomontermsthatthe purchase
price would be payable within 30
daysofdeliveryandthatgoods
would remainthe property of N-
Trigue until fully paid for. Troycom
had not paid the purchase price to
N-Trigueinrespectofthegoods.

Undertheir usual arrangements, N-
Triguewouldinvoice Troycom for
any ordersforgoods made by
Troycom, Troycomwould arrange
delivery ofthegoodsto premisesin
Harare,and would ensurethatthe
goods, the customsdocumentsand
delivery noteswereinorder before
making paymentto N-Trigue.

Troycom initially asked foran

order for costs of itsapplication, but
later abandoned this, inview ofthe
factthataclaimfor costswould be
subjecttoattachmenttofound or
confirmjurisdiction by Drive
Control Services.

THE DECISION
Thefactthatasupplier ofgoods
may acceptthatownership of the
goodssuppliedwill passtothe buyer
wherethegoodsaretoberesoldand
the proceedsthereof used for
paymentofthe purchase price was
notrelevantinthe presentcase. This
was because inthe presentcase, the
goodswere notintended for
immediateresaleand therewasno
reasontoconcludethat Troycom
would notbe able to make payment
beforeiteventually sold the goods.
Furthermore, therewasanexpress
provisionreserving N-Trigue’s
ownership ofthe goods until
paymentwas made. Therewasno
reasontoconsider thatthis
provisionwasinconsistent withthe
parties’ real intentions.
Asfarasthecostsorderwas
concerned, although Troycom had
abandoneditsrequest for costs, the
possibility ofithavingnotdone so
andthe consequentadvantage this
would have givento Drive Control
Services (ieinaffording itabasis
uponwhichitcould obtainanorder
ofattachmentto found or control
jurisdiction) wasamatter of
concern.
Theattachmentwassetaside.
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FAIRCAPE PROPERTY DEVELOPERS (PTY) LTD v PREMIER,

WESTERN CAPE

A JUDGMENT BY DAVIS Al
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

29 SEPTEMBER 1999

2000 (2) SA54(C)

Thenegligentexercise ofapublic
functionby apublicauthority may
giverisetoaclaimfordamageson
thegroundsthatsuchexerciseis
performedwrongfully, iecontrary to
theconstitutional principlethata
publicauthority isaccountableto
thepublicitserves.

THE FACTS

Faircape Property Developers (Pty)
Ltd purchased property subjectto
anapplication for the removal of
certaintitle deed conditions, which
had been made by the seller, being
approved. Theapplicationwas
considered by the Urban Planning
Committee of the City of Cape
Town, whichrecommendedtothe
Provincial Administration ofthe
Province of the Western Cape that
theapplicationbeapproved. The
Minister of Agriculture, Planning
and Tourism ofthe Western Cape
thenapprovedtheapplicationand
Faircapetooktransfer ofthe
property.

Whenthe Ministerapprovedthe
application, hedid sointermsofthe
Removal of Restrictions Act (no 84
0f1967),acting pursuantto powers
conferred upon himby section2(1)
ofthat Act. The section provides
thatthe Minister may, if satisfied
thatitisdesirabletodosointhe
interest of the establishmentor
developmentofanytownshiporin
the interest of any areaorinthe
publicinterest, alter, suspend or
removeany restrictivetitle deed
condition. Section 4(2) providesthat
after consideration ofthe
application, the recommendation of
the townshipsboardand objections
and otherrelevantdocumentsand
particulars, the competentauthority
may grantor refuse theapplication.

The Minister’sapproval of the
applicationwas later attacked onthe
groundsthatthe Minister failed to
apply hismind properly tothe
application. (See 1998Current
Commercial Cases, page 117.) His
decisiontoapprovetheapplication
wassetasideand Faircapewas
interdicted from proceeding with
the construction of flatsonthe
property.Faircapethenreapplied
for the removal of the title deed
restrictionsand, someeighteen
months later, the application was
approved.

Faircapethenclaimed R1054 407
againstthe Premier ofthe Province,

allegingthatit had suffered lossesin
thisamountin consequence of the
Minister having breached a duty of
caretoapply hismind properlyto
thefirstapplication. The Premier
exceptedtotheclaimonthe grounds
thatthe Minister owed Faircape no
duty of carein respect ofthe
decisiontaken by him pursuantto
the provisions ofthe Act.

THE DECISION

Fortheexceptiontosucceed, it
would be necessary to show that
uponeveryinterpretation ofthe
claim made by Faircape, no cause of
actionwasshown.

Acautiousapproachtothe
possible liability ofa public
authority foractions negligently
doneinthecourse of performinga
publicfunctionwould require that
for liability to be shown, it must be
shownthatthelegislature intended
thataclaim fordamageswould
resultfromthe losses caused by the
negligence oftheauthority.
However,thisapproach need notbe
adopted, whereitwasclearthatthe
publicfunctionhad beenexercised
wrongfully. Where thishad
happened, the publicauthority was
tobe held accountablefor its
actions.

Applyingthisapproach, the
negligentdecisionsofapublic
authoritywouldappropriately,and
inview of the constitutional
principlethatapublicauthorityis
accountabletothe publicitserves,
be considered wrongful conduct.
The question of liability could not
be decided simply onthebasis of
whether or not liability for the
exercise of statutory powerswasa
possibility contemplated by the
legislature.

Sincethiswasapossible basisupon
which Faircape’sclaimcould
succeed, the interpretation ofits
particularsof claimcould reasonably
supportaclaimindelictagainstthe
Premier. Theexceptionwas
dismissed.
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KRIEL N.O. v LE ROUX

JUDGMENT BY GROSSKOPF JA
(HEFER JA, SMALBERGER JA,
VIVIER JA, and MELUNSKY AJA
concurring)

SUPREME COURT OF APPEAL
22 MARCH 2000

UNREPORTED

A deed of sale which can be
interpreted soastoidentify the
property soldsufficiently complies
withsection2(1) of the Alienation of
Land Act (no 68 of 1981). In
identifying the property, itis
possibletohaveregardto provisions
of thesaleagreementwhichindicate
theintentionsof the partiesin
regard tothe property sold,
including provisionsrelatingtothe
subdivisionoftheproperty.

THE FACTS

Le Roux sold to Kriel, in his
capacity astrustee ofatrust, certain
fixed property. Theagreementwas
recorded inwriting,and described
the property asthe western portion
oferf186R asindicated onannexure
‘A’whichwasstill tobe subdivided.
Annexure ‘A’wasasketch plan, not
drawntoscale, ofafour-sidedfigure,
with the names of two roads printed
between two setsof parallel lines. A
linewasdrawnthroughthe middle
of the figure from north to south,
thefirst partofwhichwasasolid
lineandtherestadottedline. The
solid line represented anexisting
wall. Clause 9.2 oftheagreement
provided that the offer was subject
tosubdivision of the property which
thesellerwould attend to
immediately. Theselleralso
undertookto build wallsonthe
boundariesofthe propertyand
between the two portionsafter
subdivision.

Kriel contended thatthe property
could notbeidentified nor its
positiondetermined fromthe
descriptionofitasgiveninthe
written contract,and that it
therefore did notcomply withthe
requirements of section 2(1) of the
Alienation of Land Act (no 68 of
1981). The section providesthatno
alienation ofland is of force or effect
unlessitisrecordedinadeed ofsale
signed by the partiesthereto or their
agents.

THE DECISION
Althoughthedescription of the
property did notinclude the suburb
ortowninwhichitwassituated,
thiswassomethingwhich could be
determined by a Deeds Office
searchwhichwould showwhereLe
Roux’sexisting property was
situated. Thiswould beevidence
independentofthediscussions
whichtook place between the
parties, would be an objective
manner of identifying the property,
andwouldaccordinglybean
admissible method of determining
thisaspectofthesaleagreement.
Theidentification of the property
by referencetothe diagram attached
totheagreementofsale could be
achieved. Fromanexamination of
thesedocuments, thedividingline
between the two parts of the
property could be observed, by
virtue of the solid line depicting the
wall. The western portionofthe
property could be distinguished
fromthe eastern portionandthe
property’sboundariesthereby
sufficiently identified. Having been
identified inthismanner,the
property wassufficiently described
forthe purposes of compliance with
the Alienation of Land Act.
Thesalewasvalid and effectual.



CAPE KILLARNEY PROPERTY INVESTMENTS

(PTY) LTD v MAHAMBA

A JUDGMENT BY HLOPHE DJP
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

1 OCTOBER 1999

2000 (2) SA 67 (C)

THE FACTS

CapeKillarney Property
Investments (Pty) Ltd obtained an
order inthe form ofarule nisi
callingupontherespondents, 542
persons, toshow cause why anorder
should notbe madeevictingthem
fromits property and demolishing
thestructureserected by them
thereon, onadate tobe determined
intheorder. Theruleinformedthe
respondentsthat Cape Killarney’s
applicationwasbeinginstitutedin
termsofthe Prevention of lllegal
Evictionfromand Unlawful
Occupation of Land Act (no 19 of
1998) (‘the Act’) and was broughton
theallegationthatthey werein
unlawful occupation of the
property. Itfurtherinformedthem
thatthey were entitled to defend the
applicationatitshearingon28July
1999.

Itwasalsoordered thatservice of
the orderwasto be effected by
deliveringacopy ofthe orderto
eachrespondentinperson,or failing
that, by deliveringand leavinga
copy of the order atthe structures
referred tointheapplication. Itwas
alsoorderedthatanyonewishingto
defendtheapplicationwastogive
noticethereofandwould thereafter
be entitled toreceive acopy of the
notice of motion with supporting
affidavits.

Therespondentsthenapplied for
anorderthatthe rule nisishould be
setaside.
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THE DECISION

Section4(2) of the Act provides
thatatleast 14 daysbeforethe
hearing ofthe proceedings for
eviction ofanunlawful occupier, the
courtmustservewrittenand
effective notice ofthe proceedings
onthe unlawful occupierandthe
municipality havingjurisdiction.

The ‘hearing’ referredtointhis
sectionincludesthe granting ofa
rule nisi. The notice required by this
sectionwas therefore notice which
wouldberequiredinthe present
proceedings. However, no notice of
theapplicationtoapply fortherule
nisi had been given. Inviewthereof,
there had notbeen proper
compliance with section4(2) and for
thatreasonalone, the ordershould
nothavebeengranted.

Thenotice required by section4(2)
mustalso be writtenand effective.
Whentheorderwasservedonthe
respondentsitwasgiveninEnglish,
notaccompanied by aXhosa
translation,and was not
accompanied byaverbal broadcast
to cater for those respondents who
wereilliterate. In order for the
notice to be effective,
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PAGE v ABSA BANK LTD

A JUDGMENT BY LEACH J
EASTERN CAPE DIVISION
10 SEPTEMBER 1999

2000 (2) SA 661 (E)

Aprincipal debtorwho pays
portionofadebtinrespect of which
asuretyshipobligationsubsists
effectivelyextinguishesthesurety’s
liability to thatextenteventhough
abalance ofindebtednessremains
payabletothecreditor.

THE FACTS

AbsaBank Ltd lentmoney to
Page’sfatherand Page undertook
suretyship obligationstoward the
bankinrespectof repaymentofthe
loan. These obligationslimited the
extent of his liability to R190 000
together with interestand costs.

Thebankbroughtanactionagainst
the principal debtor and Page for
repaymentofthe loanand judgment
wasgranted againstthemjointlyand
severally for payment of R597
056,57, Page’s liability being limited
to R190 000 together with interest
thereon. The bank then gave notice
of the attachment of money of the
principal debtor heldinthe
principal debtor’sattorney’strust
account. Theattorney responded by
furnishingachequeforR219741,51
whichwas made up ofthe R190000
jointlyand severally owed by the
principal debtorand Page, together
withinterestthereon. The attorney
stated thattheamountsettled that
portion of the order made against
Page.

Thebankwasunabletorecover
the balance of the amount owing by
the principal debtor. Itcontended
thatitwasentitled to further
paymentfromPageandattached a
MercedesBenztruck belongingto
him.

Pageapplied for theattachmentto
besetaside.

THE DECISION

Inordertodetermineifthe
paymentofR219741,51
extinguished Page’sliability toward
the bank, the effect of that payment
had to be determined.

Thebank contended thataslongas
the principal debtremained unpaid,
itwas entitled to look to Page for
payment up to the limit of his
suretyship obligation. The payment
0fR219741,51 having been made by
the principal debtorand not Page, it
wasentitled to consider thatthe
balance remained payable by Page
subject to that limit.

Thiscontention however, failed to
take intoaccountthewell-
established general principlethata
paymentby adebtoroughttobe
appropriated tothe mostonerous
portionofhisdebt. Because the
surety hasarightofrecourseinthe
eventofhimmaking paymentin
termsof hissuretyship obligations,
the mostonerous portion of adebt
whichissecured by asuretyship
obligationisthat portionsosecured.
Accordingly, paymentby the
principal debtoristobeallocated
firstto that portion. In the present
case, thiswould be the portionin
respectofwhich paymenttothe
bankwasactually made.

The effect of the payment of R219
741,51 wastherefore toextinguish
Page’sliability toward the bank. The
attachmentwassetaside.
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ABSA BANK LTD v SCHARRIGHUISEN

A JUDGMENT BY GRIESEL J
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

15 DECEMBER 1999

[2000] 1 All SA 318 (W)

Asuretywhohasnotdischarged the
principal debthasonlyanotional a
rightofrecourseagainstan
insolventestate. Sincesuchaclaim
isconditionaland unliquidated, it
cannotbeprovedagainstthe
insolventestate ofthe principal
debtor.

THE FACTS

AbsaBank Ltd appliedfor
confirmation ofaprovisional order
ofsequestrationearlier givenagainst
Scharrighuisen.

Scharrighuisen’sliabilities
amounted to R111297 905,
including liabilitiesin respectof his
obligationsassurety for certain
principal debtors. Hisassets
amounted to R73 170 000. Not
included intheseassetswasarightof
recourseassurety, which
Scharrighuisenalleged should be
includedasanassetinhisestate.
Thiswasan amountof R73 841692
whichwasarrived atbyaddingthe
total value of the assets of the
principal debtorsforwhose debts
Scharrighuisenstoodsurety. The
principal debtorswereinsolventat
thistime.

Scharrighuisenopposedthe
confirmation ofthe orderonthe
groundsthatwhen hisright of
recourseassurety wastakeninto
account, hisliabilitiesdid notexceed
hisassets sothathewasnotinfact
insolvent.

THE DECISION

Thesurety’s ‘rightofrecourse’ is
notarightheld by asurety which
arisesmerely because thesuretyisa
surety. Itisarightwhichasurety
may exerciseagainstaprincipal
debtor incertain circumstances,
including somewherethe surety has
notyet paid the debt owing by the
principal debtor, butitdoesnot
necessarily entailasimplerightto
recover thatfor which the surety has
stood surety. Itincludesother
remediessuchastherighttocompel
the principal debtortodischargeits
indebtednesstothecreditor.

In view of this, itisincorrect to
valuethesurety’srightofrecourse
asthegrossvalue ofthe principal
debtor’sassets. Thefair value of the
surety’srightofrecourseis
determinedby (a) howmuchthe
creditorwill beabletorecover from
the principal debtor, (b) the shortfall
whichwill berecovered fromthe
surety by the creditor,and (c)
whether anythingwill remainto
satisfy the surety’sright of recourse
againstthe principal debtor.

Wherethe principal debtoris
insolvent, the valuewillalsobe
determined by the extentof the
dividend obtainable fromits
insolventestate. Inthe presentcase,
Scharrighuisen’sclaimagainstthe
insolventestates of the principal
debtorswasconditionaland
unliquidated. Accordingly, novalue
couldbeplacedonit.

Confirmation of the order was
granted.
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G & C CONSTRUCTION v DE BEER

A JUDGMENT BY DU PLESSIS J
TRANSVAAL PROVINCIAL
DIVISION

18 OCTOBER 1999

2000 (2) SA 378 (T)

Anacceptance of termsofacontract
indicated by a person on behalfofa
closecorporationdoesnotconstitute
an ‘order’ asreferred to in section
23(2)(a) of the Close Corporations
Act(no690f1984). Personal
liability for the debtsofaclose
corporationisimposedby section
63(a) of that Actonly whenthe
other contracting party isnotaware
ofthefactthatitisdealingwitha
closecorporation.

THE FACTS

Onbehalfofaclose corporation,
De Wetarranged for the hire of
certainequipment. De Beer wasthe
sole member of the close
corporation. Atthe time, De Wet
did notinform G&C that he was
contracting on behalf of the close
corporation.

G&C sentafax to De Wet setting
outthetermsofhireandacceptance
ofthetermswasindicated by a
signatureto the faxwhichwasthen
faxed back to G&C. The close
corporationwasagainnotreferred
tointhiscommunication.

Theequipmentwasdeliveredto
theclose corporationand used. The
firstmonths of hire were paid for,
butsubsequentlythe close
corporationwasplacedin
liquidation,anditfailed to pay
certain monthsofhire.

By the time that the close
corporationdefaultedonitshire
payments, G&C wasaware thatthe
hirer wasaclose corporation.

G&Cbroughtanactionagainst De
Beer for payment ofthe unpaid hire
payments, alleging thathewas
personally liable toitintermsof
sections23(2)(a)and 63(a) of the
Close Corporations Act (no 69 of
1984).

THE DECISION

Section 23(2)(a) imposes personal
liability onamember ofaclose
corporation ifthe memberissuesan
order forgoodsand serviceswithout
the name ofthe close corporationon
theorder. However, inthe present
case, itcould notbe said thatwhat
was sentto G&C wasanorder. The
partiesthemselvesneverconsidered
itto be anorder. This section
therefore provided no basis for
imposing personal liability on De
Beer.

Section 63(a) imposes personal
liability onamember ofaclose
corporationwhere the name ofthe
close corporationisused without
theabbreviation ‘CC’. Such liability
isimposed onamemberwhois
responsible for orwhoauthorised or
knowingly permitted the omission
oftheabbreviation. Thissection
imposes personal liability onthe
member only while the other
contracting party does notknow
thatheisdealingwithaclose
corporation. Such liability is not
imposed atany othertime.

Inthe present case, G&C had
become aware of the factthatitwas
dealingwith aclose corporation by
thetime the defaulttook place. It
followed thatsection 63(a) could
provide nobasisfor personal
liability inthiscase.

Theactionwasdismissed.



M&V TRACTOR & IMPLEMENT AGENCIES BK v
VENNOOTSKAP DSU CILLIERS & SEUNS

A JUDGMENT BY OLIVIER J
NORTHERN CAPE DIVISION
19 NOVEMBER 1999

2000 (2) SA571 (NC)

Insolvency

Theapplicationofanintervening
creditor topursueanapplicationto
sequestratemustmakeouta
complete casefor sequestrationon
itsown, although itmay relyon
factsappearinginthe papersofthe
mainapplication.

THE FACTS

M&V Tractor & Implement
AgenciesBK broughtanapplication
forthe sequestration ofa
partnership, Vennootskap DSU
Cilliers & Seunsandassociated
persons. Itobtained aprovisional
order of sequestrationbutpriorto
the extended return date ofthe
order, entered intosettlement
negotiationsinvolvingvarious
creditorswithaviewto preserving
theexpected income fromthe
partnership’sfarmingactivities.

KelrnVervoer (Edms) Bpkthen
appliedasaninterveningcreditorin
theapplication for the sequestration
ofthe partnership. Italleged thatit
wasowedR1,4mandthata
settlementagreementearliersigned
by one of its directors was not
authorised by itsother two
directors. Itsoughtan ordertojoin
theapplicationagainstthe
partnership,andafinal order of
sequestrationagainstit.

The partnership opposed the
applicationbroughtby Kelrnonthe
groundsthatitwasdefectivein
certainrespects, includingthatthe
application had notbeen properly
authorised by all the directors of
Kelrn, two of them having been out
of the country at the time the
decisiontobringtheapplicationwas
made. Italsoopposed the
applicationonthe groundsthatthe
provisions of section 9(3) of the
Insolvency Act (no 24 0f1936) had
notbeen properly complied with.
Thesection providesthatan
applicationforsequestration must
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furnish the fullnames, date of birth
and identity number of the debtor,
detailsof the debtor’smarriage if
applicable, theamountand basis of
the claim,and whether or not
security isheld.

THE DECISION

Thefactthatthe application
broughtbytheinterveningcreditor
was broughtwithoutthe authority
ofthedirectorsasrequired by
Kelrn’sarticlesofassociation
rendered theapplication defective.
Kelrnhad attemptedtoratify the
decisiontobringtheapplication
only afterachallengetoithad been
made by the respondents. However,
Kelrn’sapplication had tostand or
fallontheallegationsmadeinits
foundingaffidavitand itsdefects
could notbe remedied atalater stage
initsreplyingaffidavit.

Astheapplicationbyan
interveningcreditorina
sequestrationapplicationisaself-
standingapplication, bearingthe
unique characteristicthatisbrought
underthesameapplicationasthe
existingone,and possibly relyingon
factswhichappear fromthe papers
intheexisting proceedings, itmust
make outacomplete case for the
sequestration of the respondentifit
istosucceed. Inthe presentcase, it
wasincomplete tothe extentthat
the properauthority for bringing it
had notbeensecured. Itwasalso
incomplete to the extent that it
failed tocomply with section 9(3) of
the Insolvency Act.

Theapplicationtointervenewas
dismissed.
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NEL N.O. v THE MASTER

A JUDGMENT BY BLIEDEN 1]
WITWATERSRAND LOCAL
DIVISION

22 MARCH 2000

2000 (2) SA 728 (W)

Aninterveningapplicationfor the
winding up of acompany stands
independently of thefirst
applicationfor the winding up of
the company. The date of
commencementofanapplication
forwinding up isto be taken asthe
dateonwhich thefirstsuccessful
applicationiscomplete. Thiswill be
thedate onwhichanintervening
applicationresultsinafinal order
winding up thecompany and not
thedate onwhich thefirst
applicationsecuredaprovisional
order whichwas later discharged.

THE FACTS

On7 April 1998, a certain Van
Niekerk filed an application for the
winding up of Prop Plant Hire (Pty)
Ltd. Thefollowing day, the
companywas placedundera
provisionalwindinguporderand
Nelwasappointedajoint
provisional liquidator. Beforethe
returnday, Van Niekerk withdrew
fromtheapplicationand NBS
Boland Bank Bpk gave notice that it
wished to intervene inthe matter.

On2June 1998, NBS presented its
applicationforinterventionand for
thefinalwinding-up of the
company. Onthatday, the court
dischargedtheapplicationoriginally
broughtby Van Niekerk,and placed
thecompany underafinalwinding-
up orderassoughtinthe NBS
application. Neland another were
appointedjointliquidators.

Later, Nel and the other joint
liquidatorapplied foranorderthat
thecommencementofthe
company’swindingupwastobe
taken as 8 April 1998 and not 2 June
1998. The application wasopposed
by two creditors.

THE DECISION

Section 348 of the Companies Act
(no610f1973) providesthata
winding-upshallbedeemedto
commence atthetime ofthe
presentationtothe courtofthe
applicationforthewinding-up.

The effect of the intervention of a
creditorinanapplication of this
natureistointroduceanew

Insolvency

applicant,whoisnotentitled merely
to stand on the back of another
applicationwhichisnolongerbeing
proceededwith. Theintervening
creditor’sapplicationstandsonits
ownand mustbe broughtasa
separateand self-standing
application. Thedominant purpose
oftheinterventionistoavoid delay
andunnecessary expense,toavoida
hiatusbetweenthe grantofone
orderandthe next,and toavoidan
appreciableinterval duringwhich
the debtor becomesrevested with its
assets.

Aninterveningapplicationdoes
notrevivethefirstapplication.

Inthe present case, the first
provisional orderwhichwasgranted
effectively created aconcursus
creditorum. However, the
provisional orderwaseventually
discharged, and the effect of thiswas
tonullify the concursuscreditorum
earlierestablished. Theorder
grantedon2June 1998 created a
new concursuscreditorumand
therefore could notbeseenas
confirmation ofthe provisional
orderwhichwasfirstgranted. There
weretwo separate applicationsfor
thewinding up ofthecompany. The
firstfailed andthe secondsucceeded.
Itwasthe second thatwastherefore
tobetakenastherelevant
applicationwhendeterminingthe
date onwhichtheconcursus
creditorumwasestablished.

Thecommencementofthe
company’swindingupwas?2June
1998 and not 8 April 1998.
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RUTHERFORD v FERGUSON

JUDGMENT BY PRETORIUS Al
ORANGE FREE STATE
PROVINCIAL DIVISION

11 NOVEMBER 1999

2000 (2) SA 275 (O)

Anapplicationtosetasideanorder
of sequestrationwhichismade
followingthe confirmation of the
liguidationanddistributionaccount
mustjointhose creditorswhohave
been paiddividends, muststate the
financial positionof theinsolvent
estate, and indicate why the
applicantdid notoppose the
applicationforhissequestrationor
appeal thegrant of the order of
sequestration.

THE FACTS

On18July 1996, Rutherford’s
estatewas placed underanorder of
sequestration. Atalater stage, he
broughtanactionagainstthe
trustees foradeclarationthatthe
courtwhich gavetheorderlacked
thejurisdictiontomakethe order.

Rutherford alleged thatthe court
did nothavethejurisdictionto
make the order because he was not
domiciled withinthe areaofthe
court’sjurisdictionwhenthe
petitionfor sequestrationwas
lodged, hedid notown property
situated withinthe areaof
jurisdiction ofthe courtand he was
notordinarily residentnor carrying
onbusinesswithinthatareawithin
the 12 monthsimmediately
precedingthelodgementofthe
petition.

Thetrusteesexceptedtotheclaim
onthegroundsthatitshowed no
existing, future or contingentright
which could be the subjectofa
declaration ofrights.

THE DECISION

Inview of the time lapse between
the date of sequestrationand
Rutherford’s presentaction, itwas
reasonabletoassumethatthe
liquidationanddistributionaccount
was submitted to the Masterand
confirmed by him,and dividends
were paidtocreditors. Inthese

Insolvency

circumstances, section112 ofthe
Insolvency Act (no 24 0of 1936) were
relevant. The section providesthat
whenatrustee’saccounthasbeen
openedtoinspection by creditors
and no objection hasbeen lodged, or
objectionswhich have beenlodged
have been dealtwith, the Master
shall confirm theaccountand his
confirmationshall befinal saveas
againstapersonwhohasbeen
permitted to reopenit.
Theimplication of this sectionwas
thatcreditors ofthe estate would be
interested inthe action broughtby
Rutherford. None of them had
however, been notified of theaction.
Rutherford’saction had alsofailed
togiveinformationastothe
financial position ofthe insolvent
estate, thusgiving noindication of
any possible benefitresulting froma
declaration of nullity. Ithad omitted
toindicate why the appeal
procedures ofsection 150 of the Act
had notbeenemployed, whether or
notRutherford had opposedthe
sequestrationapplication, theextent
towhichtheliquidationand
distribution oftheassetshad
progressed, whatdividendwaspaid
tocreditorsand why those creditors
whomighthave beenpaid dividends
were notjoined in the action.
Rutherford’sclaimwastherefore
improperly foundedandthe
exceptionwasupheld.
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SACKSTEIN N.O. v S.A. REVENUE SERVICE

A JUDGMENT BY ERASMUS ]
SOUTH EASTERN CAPE
LOCAL DIVISION

15 DECEMBER 1999

2000 (2) SA 250 (SECLD)

Aliquidatorisentitled to
informationand documentation
fromthe S.A. Revenue Service
concerning partiesassociatedwith
the company of whichheisa
liquidatorwheresuchinformation
and documentation may begiven
by an official of the S.A. Revenue
Service inthe performance of his
dutiesunder the provisions of
section4(1) andsection6(1) of the
Income Tax Act (no 58 of 1962).

THE FACTS
TheS.A.Revenue Service
(S.A.R.S.)claimed someR10m from
Armsec Professional Services (Pty)
Ltd, beingadditional Value Added
Tax,additional Tax, Penaltiesand
Interestthereon. Itfailed to obtain
satisfaction ofajudgmentobtained
for paymentthereofand broughtan
application forthe liquidation of the
company. Thecompanywas placed
inliquidationand Sacksteinwas
appointedtheliquidator.
Sacksteinwishedtoinvestigate
claimsby S.A.R.S. that prior to
liquidation, Armsechad been
stripped of itsassetswhichwere
transferred to other trading entities
operated by the ninth respondent.
S.A.R.S.wasofthe view that it
could notdisclose to Sackstein the
information atitsdisposal
substantiatingitsclaims, in view of
section 4(1) of the Income Tax Act
(no 58 0f 1962). This section
providesthateveryperson
employedincarryingoutthe
provisionsofthe Actshall preserve
andaidin preservingsecrecy with
regardtoall mattersthatcometo his
knowledge inthe performance of his
dutiesin connectionwiththose
provisions,and shall not
communicate any such matterto
any person other thanthe taxpayer
orhislawful representative nor
permitsuch persontohaveaccessto
anyrecordsintheir custody except
inthe performance of hisduties
under the Act or by order of court.
Section 6(1) of the Actsimilarly
providesthatapersonemployedin
carryingoutthe provisions of the
Actshall notdisclosetoany person
any matter inrespectofany other
personthat may cometo his
knowledge inthe exercise of his
powersunder the Act,and shall not
permitany persontohaveaccessto
anyrecordsin hispossessionor
custody, exceptinthe exercise of his
power or performance of hisduties
under the Act or by order of court.
Sacksteinapplied foranorder

Insolvency

 ——

compellingS.A.R.S.todiscloseand
delivertohimalldocuments,
recordsand informationinits
possession containinginformation
relevanttothe otherrespondents.

THE DECISION

The purpose ofthe provisions of
section4(1)and 6(1) istofacilitate
the collection of revenue, by
encouragingthe flow ofinformation
betweenthe taxpayer and the tax
collector. They are designed toassist
thetax collector inthe performance
ofits primary function.

Theallegations made by Sackstein
tosupporttheorder soughtunder
thesetwo sectionswere lackingin
detail astothe precise method by
which Armsec’sassetswere
transferred tobusinessescontrolled
by the ninth respondent. They were
insufficientto provide abasisforthe
courttoexerciseitsdiscretionto
orderthedisclosure ofinformation
underthese sections.

However, both sectionsauthorised
thedisclosure ofinformation by the
Commissioner of S.A.R.S.inthe
exercise of his powersor
performance of hisdutieswithout
the necessity of interference by the
courtbytheissueofacourtorder.
Thisauthorisationarose fromthe
exceptions provided for attheend of
eachsection, which qualified the
restrictionsoncommunication of
informationorallowingaccessto
information earlier providedforin
them. Officialsof S.A.R.S. were
boundtopreservethesecrecy of
information coming totheir
knowledge inthe performance of
their dutiesbutwereentitled to
disclose tax mattersto personsother
thanthe taxpayer concernedifthis
wasdoneinthe performance of
their dutiesunder the Act.

Thismeantthatinthe presentcase,
S.A.R.S.couldcommunicate
information pertaining tothe other
respondentsto Sacksteinand allow
him accesstodocumentationinthe
custody of S.A.R.S.



SPENCE v THE MASTER

A JUDGMENT BY VAN
DIJKHORST J
TRANSVAAL PROVINCIAL
DIVISION

23 FEBRUARY 2000

2000 (2) SA 717 (T)

Acreditorinvalueinliquidation
proceedingsinvolvingaclose
corporationholdstherighttodecide
whetheraco-liquidatorshouldbe
appointed interms of section
78(1)(a)(iii) of the Close
Corporations Act (no 69 of 1984).
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THE FACTS

Atthefirstmeeting of creditorsin
theinsolventestate of Oliva
Properties CC, AbsaBankLtd
submitted aclaimfor
R14 254005,32. This claim, together
with nine others, were admitted by
the Master of the High Court. Its
valuefar surpassed the value of the
other nineclaims.

The Masterthenuphelda
contention by the bank thatin
termsofsection 78(1)(a)(iii) of the
Close Corporations Act (no 69 of
1984) the creditorsshould first vote
onwhether ornotaco-liquidator
shouldbeappointed,and thereafter
nominationsforaco-liquidator
couldbe considered. The bank voted
thatno co-liquidator should be
appointed and the other creditors
voted thatoneshould beappointed.
The Master thenruled thatasthe
creditorinvalue had voted against
theappointmentofaco-liquidator,
nonominationsforthe appointment
ofaco-liquidatorwouldbe
considered.

Spence, the sole member of Oliva
Propertiesandacreditor, applied for
the setting aside of the Master’s
decisionandthatthefirstmeeting be
re-openedtoallowthe nomination
ofaco-liquidator.

Insolvency

THE DECISION

Section 78(1)(a)(iii) of the Close
Corporations Actprovidesthata
liquidator shallsummonameeting
of creditors for the purpose of
decidingwhether ornotaco-
liquidator should beappointedand,
if so,nominating apersonfor
appointment. Spence contended that
thissectionwasto be read subjectto
section54(3)(b) of the Insolvency
Act (no 24 0f 1936). It provides that
ifone person hasobtaineda
majority of votesinvalueand
anotheramajority of votesin
number, both such personsshall be
deemedtobeelectedtrustees.

Section 54(3)(b) however, could
notbe read asaffecting section
78(1)(a)(iii) asthe latter section
followsatwo-tiered approach, the
firstbeing aprerequisite for the
second. Thisapproachtothe
appointmentofaco-liquidator stood
independently ofthe procedures
provided for insection 54. These
proceduresareapplicableto
individualsand companiesbutnot
toclose corporations. Ifappliedin
the presentcase, therewouldbea
conflictbetween the two sections.

Section 78(1)(a)(iii) fell outside the
scope of section 54. The will of the
creditorinvalue prevailed. The
applicationwasaccordingly
dismissed.
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CADBURY (PTY) LIMITED v BEACON SWEETS &
CHOCOLATES (PTY) LIMITED

JUDGMENT GIVEN IN THE
SUPREME COURT OF APPEAL
ON 16 MARCH 2000 BY HARMS
JA (VIVIER JA, MARAIS JA,
STREICHER JA AND FARLAM
AJAconcurring)

UNREPORTED

Trade Mark

Atrademarkwhichincorporatesa
descriptionofthe productin
relationtowhichthetrade markis
held andwhich does notdistinguish
theproductinquestionasthatof
thetrade mark holder doesnotgive
thetrade mark holder theright to
exclusive use of thatdescription.

THE FACTS

Beaconheldaregistered trade mark
inaplate of sweets marketed by
Beaconunderthename Liquorice
Allsorts. The plate of sweetswas
positioned nexttoalittle man made
ofthe sweetsand underaprominent
display of the name Liquorice
Allsorts. The mark was subjecttoa
disclaimerthatitgave norightto
the exclusive use of the plate of
sweetsseparately fromthe mark.

Beaconallowed retailerstouse the
name Liquorice Allsortson
packaging of its sweetswithout
requiringthatitstrade markbe
appendedthereto.

Cadburyapplied foranorder that
afurther disclaimer beadded that
theregistration of the mark gave no
righttothe exclusive use ofthe
name Liquorice Allsortsseparately
and apartfromthe mark. Its
applicationwasbased onsection15
of the Actwhich providesthatifa
trade mark contains matter whichis
notcapable of distinguishing the
goodsorservicesinrespectofwhich
thetrade markisregistered, the
courtmay require the proprietorto
disclaimanyrighttotheexclusive
use of such matter.

Beaconopposedtheapplication.

THE DECISION

Whether or notthe term Liquorice
Allsortswascapable of
distinguishingthe productin
questionasBeacon’s productwas
the determiningfactorindeciding
whether or notthe disclaimer
proposed by Cadbury should be
registered.

Thetermwasonewhich described
the sweetsinquestion, butitwas
notatermwhichdistinguished them
asBeacon’ssweets. Thiswas
apparentfromthe factthatitwas
impossible tothink ofanother
description ofthe sweets.Beinga
definitive description ofthe sweets,
itwas notadescriptionwhich bore
any necessary relationship to
Beacon,and did notidentify them as
Beacon’ssweets.

Thefactthat Beaconspentlarge
sumsof money advertising itssweets
and obtainedannual salesofR33m
fromthe sweetsdid not prove that
thetermdistinguished the sweetsas
Beacon’s. Such marketing efforts
could notrenderthe mark
distinguishingasrequiredbythe
Act. Thefurther factthatBeacon’s
sweetsweresold by retailersunder
thename Liquorice Allsortswithout
using Beacon’strade markin
relationtheretowasalsoan
indicationthatthetermwas
descriptive ofthe sweetsassweets
and notasBeacon’ssweets.

Cadbury’sapplicationwasgranted.



KERBYN 178 (PTY) LTD v VAN DEN HEEVER

A JUDGMENT BY NUGENT J
WITWATERSRAND LOCAL
DIVISION

27 MARCH 2000

2000 CLR 241 (W)

Insolvency

Thevalidity ofawarrantissued to
bring property into the possession of
atrusteeor liquidatorintermsof
section 69(3) of the Insolvency Act
(no240f1936) cannot be questioned
onthegroundsthatthe property
subsequently attached wasnot that
oftheinsolventestate. Sucha
warrantmay besetaside onthe
groundsthat the termsof the section
werenotadhered to upontheissue
of thewarrant, iethatthe
magistrate issuing thewarrantdid
not have reasonable groundsfor
suspecting that property ofthe
insolventestatewasataparticular
place. Theassets ofabusiness which
have beenattached under this
sectionmustbereturnedtoany
personwhoisabletoestablisha
better title tothem, butwherethe
liguidatorsclaimthattheassetsare
thoseoftheinsolventestate, they
may be returned subjecttoan order
fortheir preservation pending the
outcomeofanactionfinally
determiningwhose property they
are.

THE FACTS
Wheels Parts Distributors (Pty)
Ltd carried onbusinessassembling
anddistributing motorvehiclesin
associationwith other localand
foreigncompanies. In 1998, a
divisionwasformedinthecompany
for the purpose of supplying
commoditiesto miningventuresin
the Democratic Republicofthe
Congo. Thedivisionwasknown as
‘WheelsMining’. Itsbusinesswas
conducted separately from that of
WheelsParts. Unlike the business
conducted by Wheels Parts, itwasa
highly profitable business.
InNovember 1999, Wheels Mining
was movedto nearby premises
whereitcontinuedtocarry onthe
businessithad previously
conducted. Fromthat point, itdid
soon behalf of ahitherto dormant
company, Kerbyn 178 (Pty) Ltd,
whichwascontrolled by the same
personwho controlled Wheels Parts,
Mr Helgard Muller Rautenbach. The
businesscontinuedtousethe
equipmentwhich hadbeenused by
Wheels Mining, formeremployees
of Wheels Mining continued their
employmentwith Kerbyn,and
existingordersplaced withWheels
Miningwhere substituted with
ordersplaced with Kerbyn.
InJanuary 2000, Wheels Partswas
placedinliquidation. Atthat point,
the provisional liquidatorsapplied
forwarrantsto beissued interms of
section 69(3) of the Insolvency Act
(no24 0f 1936) authorising them to
take possession ofthe business of
Wheels Mining. Thewarrantswere
executed and Kerbynwasexcluded
fromcontinuation of the business
and fromthe premisesatwhich it
conducted the business. Themoney
initsbankaccountwas placed under
attachment. The liquidators
contended thatthe transfer of the
businessto Kerbynwasadisposition
which could besetaside under the
provisionsofthe Insolvency Actand
Kerbyn accepted that thiswas so.
Kerbynallegedthatthe warrants
issued by therelevantmagistrates
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wereinvalid. Itapplied foranorder
settingthemaside. Theliquidators
broughtaconditional counterclaim
foranorderthatany property
returned to Kerbyn be preserved
pendingthe outcome ofanactionto
determinewhowasentitled tothe
property ofthe business.

THE DECISION

Section 69(3) of the Insolvency Act
authorisestheissue ofawarrantto
bring property into the possession
ofatrusteeor liquidatorifitappears
tothe magistrate issuing the warrant
fromastatementmade under oath
thatthereare reasonable groundsfor
suspectingthatany property, book
ordocumentbelongingtothe
insolventestateis(interalia) ata
particular place.

Kerbyn’s principal reason for
contending thatthe warrantswere
invalid wasthatthe property of
whichtheyauthorisedthe
attachmentwas notthe property of
theinsolventestate. Thishowever,
was notarelevantconsiderationin
determiningwhether or notthe
warrantswereinvalid,asthe
magistrateswhoissued themwere
notboundtodeterminewhetheror
notthe property was that of the
insolventestate. They were bound
merelytohaveareasonablegrounds
for suspecting that property of the
insolventestate wasatthe particular
premiseswhereitwasallegedthe
propertywas. Thestatementsrelied
uponbythemdid provide
reasonable groundsforsucha
suspicion, evenifinfactno property
oftheinsolventestate wasthere.

Kerbynalsocontended thatthe
warrantsshould nothave beenissue
withoutfirst permittingittobe
heard. Since the effect of the
warrantswastodeprive the subject
of property, eveniftemporarily,
Kerbynwould havetherightto be
heard.However, itmusthave been
intended that the statute would
excludetherightasinmany cases,
givingtherighttobe heard would
defeatthe purpose ofthe section.
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Whilethewarrantsunderwhich
theliquidatorsobtained the
property were validly issued, the
question remained whetherthe
liquidatorswereentitledtoretain
this property. If they were not, they
would havetorelinquish possession
toanyone holding a better title to it.

Kerbyn accepted thatthe transfer
ofthebusinesstoitselfwasa
dispositionwhich couldbesetaside
underthe provisionsofthe
Insolvency Act. However, italso
contended thatafter the businesshad
beentransferredtoit,ithad
conducted the businessforitsown
accountandallthatremained ofthe
businessearlierconducted by
Wheels Mining were afewfixed
assets. Theliquidatorswereentitled
toretainany suchitemsbutwere

notentitled to retain ‘the business’
merely becauseitincorporatedsuch
items. Abusinessisacombination
ofassetsand itwould be necessary
todistinguish betweentheassetsto
determine whichwereapartofthe
businessandwhichwere not.

Indetermining which assetsof the
businesswere properly regarded
those oftheinsolventestate, as
opposed tothose of Kerbyn, ithad
tobeacceptedthatthe inherent
probabilities pointed tothe
disposition of the assets of Wheels
Mininginfavour of Kerbynhaving
beendoneinfraud of creditors. The
dispositionwasaccordingly liableto
be setaside under the actio Pauliana,
andthe proceedsofthe disposition
were liabletobereturnedtothe
insolventestate.

Insolvency

II N

Inordertoensurethatthe
liquidatorsretained only property
whichwasthatoftheinsolvent
estate, and inordertoaccommodate
their counterclaimfor preservation
ofthe property, itwasappropriate
toorder thatthey makean
inventory of the property
comprisingthe businessconducted
under the name ‘WheelsMining
Services’, vacate the premiseswhere
the businesshad been conducted,
retain possession of the fixed assets
agreedtobethose of the business,
andreturnthose otherassetstaken
intotheir possession underthe
warrants. Pending the outcome of
theactionfor recovery ofthe assets
ofthe business, Kerbynwas
interdicted from dealing with any of
the property remaininginits
possession.

In my view the legislature must have intended to exclude a right by the affected
person to be heard. To afford such a right would, in many cases defeat the very
purpose of the section. There will also be cases in which the trustee or liquidator will
not even be aware of the identity of the affected person. Furthermore, the very
grounds upon which such awarrant may be issued are inconsistent with the
existence of a right by the affected person to be heard. In my view Putter v Minister
of Law and Order N.O. 1988 (2) SA 259 (T), which held that there was such a
right, was wrongly decided, and | agree with the contrary conclusion inPhillp
Business Services CCv De Villiers, supra.
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COTHILL v CORNELIUS N.O.

A JUDGMENT BY McARTHUR J
TRANSVAAL PROVINCIAL
DIVISION

7 MARCH 2000

[2000] 3 All SA 101 (T)

Thesolventspouseofaninsolvent
personisentitledtorely ontheright
againstdispossessioninacasewhere
the trustee of the insolvent person
hasunlawfully removed his/her
assets. Sucharemovalwill notbe
lawful merely because section 21(1)
of the Insolvency Act (no 24 0f 1936)
providesthatall the property ofa
solventspousevestsinthetrusteeas
if itwere the property of the
sequestratedestate.

THE FACTS

Cothill’'sestate was sequestrated on
20January 1999 and Corneliuswas
appointedthetrustee. Aninquiry
intothe affairs of the estate was
held, atwhich Cothilland hiswife
were subpoenaedtoattend. The
information obtained atthe inquiry
led Corneliustobelieve that Cothill
and hiswifewere conniving with
each othertohide Cothill’sassetsor
dissipate them. Thefollowing day,
thetrusteeand herattorney attended
certainbusiness premisesat Stanger
Industrial Parkinordertoremove
movable property situated there.
After certaindiscussion had taken
place betweenthetrustee, her
attorney, Cothilland hisattorney,
the property wasremoved. The
discussionshadendedwithout
agreementbetweentheparties.

Corneliusand herattorney then
went to Cothill’s flat in Salt Rock
and madeaninventory ofits
contents.

The premisesat Stanger Industrial
Parkwere the place where Cothill’s
wifealleged sheranabusiness,
Specialised Security Systems,
retaining thereall the business’
machineryand stock-in-trade,and
employing Cothillasasupervisor of
the manufacturing operations. At
the same premises, sherananother
businessknownas Merlin Foods
CC.Bothbusinesses used thesame
facilitiesatthe premises.

Cothillthenbroughtan urgent
application forthereturnofthe
property which had beentaken.

Insolvency

THE DECISION

Cothill’sapplicationwasbased on
theallegationthatsheand Merlin
Foods CC,whichwasjoinedasaco-
applicant, had beenspoliated
(dispossessed) of theirassetsand
wereentitled to theirimmediate
return. Ithad tobe determined
whether or notthe dispossession
was lawful or unlawful.

Asfarastheassetsof Merlin Foods
wereconcerned, thesewereclearly
unlawfully attached astherewasno
basisinlaw fortheir attachment.
They therefore had to be returned to
it.

AsfarasMrsCothill’'sassetswere
concerned, Corneliusdependedon
section 21(1) ofthe Insolvency Act
(no 24 0f1936) which providesthat
allthe property ofasolventspouse
vestsinthetrusteeasifitwerethe
property ofthe sequestrated estate.
Thissection however, doesnotin
itselfauthorise the removal of the
property of the solventspouse’s
property. Section 69(1) of the Act
obligesthetrustee ofaninsolvent
estate totake into his/her possession
allmovable property belongingto
theestate, butthiscannotbe done
beforethe Deputy Sheriffhas made
aninventory of the estate assetsas
provided forinsection19(1). That
section makes no provision for the
assetsofthesolventspouse.

There being no statutory basis
uponwhich Corneliuscould remove
Mrs Cothill’sassets, the common
law prevailed and the Cothillwas
entitled to rely on her right not to
be unlawfully dispossessed of her
assets.EvenifCorneliushadrelied
onsection 69(3), whichentitlesthe
removal of property belongingtoa
third party, the procedure of
obtainingawarrantfroma
magistrate would have been
necessary.

Theapplicationwasgranted.
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SIMON v DCU HOLDINGS (PTY) LTD

JUDGMENT BY DE VILLIERS J
TRANSVAAL PROVINCIAL
DIVISION

28 FEBRUARY 2000

2000 (3) SA 202 (T)

Section 34(3) of the Insolvency Act
(no240f1936)’s provisionfor the
avoidance of the transferofa
businesswhereapersonhasaclaim
againstatrader inconnectionwith
thebusinessincludestheavoidance
ofsuchatransferwheretheclaim
relatestothetransactiongivingrise
tothetransfer itself. Noticesgiven
intermsof section 34(1) donot
complywiththatsectionwherethe
businessistransferred less than 30
daysafter theissuingof the notices,
whether or not the date of transfer is
providedforasbeingbeyond that
period.

THE FACTS

Simonand his partner sold their
printing businessto DCU Holdings
(Pty) Ltd for R40m in July 1993.
DCU paid R20m. Adispute arose
betweenthe parties, whichwas
settled with the conclusion ofadeed
of settlementbetween Simonand
DCU.

Thesettlementagreementprovided
that DCU would pay a sum of
R2,8m by means of 28 post-dated
chequesseparated by monthly
intervals, eachindorsed thatthey
were one ofaseriesthe dishonour of
any onecausing theremainder inthe
settobecomeimmediately dueand
payable. Eachwerealsotobe
indorsed by AbsaBank Ltd
guaranteeing paymentto Simonon
duedate.

DCUdid not furnish the post-
dated chequesand could notsecure
Absa’sindorsementtothem.
However, it paid 12 of the 29
instalmentson duedate, then
refusedto pay any further
instalments. Simon claimed payment
ofthebalance dueintermsofthe
settlementagreement, alleging thatit
wasanimpliedterm ofthe
agreementthatintheeventof DCU
failingtofurnishthe post-dated
cheques, the full balance would
becomeimmediately dueand
payable. DCU alleged thatitwasan
implied term of theagreement that
itwould be excused from payment
ofthebalanceif Simonacted
contrary tothe bestinterests of
shareholdersinarelated company.

Simonalsoclaimed an order that
DCU’stransfer of the printing
businesstoBangiswaniPrinting Co
(Pty) Ltd was void asitwas contrary
tosection 34 of the Insolvency Act
(no 24 of 1936), the notices of the
transfer havingfailed tocomply
with the provisions of that section.
DCU published notices ofthe
intended transfer on 7 November
1997. The transfer of the business

Insolvency

was to take placeon 1or 12
December1997. Transfer infact
took place on 1 December 1997.

THE DECISION

Theimplied termcontended for by
DCU could notbeaccepted asit
would beindirectcontradictionto
therecorded termsofthe settlement
agreement. There wastherefore no
reasontodeny Simon’sclaim for
paymentofthe balance owingin
termsoftheagreement.

Asfarasthe claimbased onsection
34wasconcerned, sub-section 3
thereofwasdirectly applicable. It
providesthatifany personwho has
aclaimagainstatraderin
connectionwithabusinessin
respect of which notices of transfer
havebeenissued, hasbeforetransfer,
instituted proceedingsagainstthe
traderinany courtoflawand this
was knowntothetransferee, the
transfer shall be void asagainsthim
for the purpose of enforcement of
theclaim.

Thissub-sectionapplied directly to
the presentcase. Thewords ‘in
connectionwithabusiness’ referred
totheclaimbeing made inrespect of
thebusiness, incontradistinctionto
non-businessrelated private
liabilities,and did notexcludeclaims
unrelated tothe transaction upon
which Simonwasbringing hisclaim.

Sub-section 1 of thissectionwas
alsoapplicable. Thesub-section
providesthatwhereatrader
transfersany businessbelongingto
himwithouttimeously publishing
noticesoftheintended transfer, the
transferwill be void againsthis
creditors foraperiod of sixmonths
aftersuch transfer. The section does
notrefer the date of transfer
providedforintheagreement, but
theactual transfer. Inthe present
case, thiswas 1 December,adate
withinthe 30-day period referred to
inthe sub-section.

Simon’sclaimsweregranted.
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VAN ROOYEN v VAN ROOYEN

A JUDGMENT BY JENNETT J
SOUTH EASTERN CAPE
LOCAL DIVISION

20 APRIL 2000

[2000] 2 All SA 485 (SE)

Indetermining whetherornot
sequestrationwill be of advantage
tocreditors,acourtwill takeinto
accountthefact that theapplication
forsequestrationisafriendly
sequestrationapplicationandwill
scrutinisemore carefully the
allegationsmaderegardingthe
valueoftheassetsintheestate. It
willalsotakeintoaccountthe
positiontakenby othercreditors
and theextenttowhich they
contend thatsequestrationwill not
be to theiradvantage.

THE FACTS

VanRooyen broughtan
applicationforthe sequestration of
therespondent, VanRooyen’s,
estate. Init, Van Rooyen alleged that
therespondenthad certain
judgmentsgranted againstheratthe
instance of variouscreditors,and
thatshe was making monthly
paymentstothemintermsofcourt
orderstothateffect. Shealleged that
the respondentowed herR12 765
composed of variousdebtsdueto
her.

VanRooyenalsoalleged thatthe
respondentearned R800 per week
andgenerated otherincomeatarate
ofapproximately R2 000 per month.
Shealleged thatthe respondent
owned amotor vehiclevalued at
R19400aswell asotherassets
valued at R8300.

Theapplicationwasa ‘friendly’
sequestration buttherewasno
evidence ofcollusionbetweenthe
parties.

Aninterveningcreditor opposed
theapplicationinteraliaonthe
groundsthat Van Rooyen had not
shown thattherewould bean
advantagetocreditorsifthe
respondent’sestate wassequestrated.

THE DECISION
Thesequestration of the
respondent’sestate mighthave been
toherownadvantage, butthiswas
irrelevanttotheinquiry. The
advantagessuggested by Van
Rooyenwerethat: (i) atrustee could
beappointedtoascertain precisely
whatthe extentofthe respondent’s
assetswas, (ii) atrustee could ensure
thatall excessearningscould be
utilised forthe benefitofthe general
body of creditors, and (iii) the
variouscreditorswho had obtained
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judgmentwould be dealtwithonan
equal footing, none of thembeing
preferred aboveanother.

Asto the first point, asthe
sequestrationwasafriendly
sequestration, itcould have been
expected of Van Rooyen to know
theextentofthe respondent’sassets
already. Furthermore, inquiriesin
thisregard would have been
conducted priortothe courtorders
for the monthly payments.

Astothesecond point, although
provisionismade insection 23(5) of
the Insolvency Act (no 24 of 1936)
for the distribution of excess
earnings, thiswasavery
cumbersome method of doing so.
Therewasnoreasonwhy Van
Rooyenshould notsimply obtaina
judgmentagainstthe respondentand
secureitsclaimagainstherestate in
the sameway as other creditorshad
done.

Asto the third point, Van
Rooyen’sshareinanydistribution
ofincome inthe manner suggested
would beminimal,and accordingly
of littleadvantageto her.

Asfarastheassetsintheestate
were concerned, asthese were of
smallvalueandthesequestration
wasa ‘friendly’ one, proof of their
valuewasrequired beyondthemere
say-sooftheapplicant. The
respondenthad only twocreditors
besides Van Rooyen. Both ofthem
havingexpressedthe viewthat
sequestrationwasnotintheir
interests, thishad to be taken into
accountindeciding whether or not
sequestrationwould betothe
advantageof creditors.

Sincetherewasnoadvantageto
creditorsinthe sequestration of the
respondent’sestate, theapplication
had tobe refused.
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ENERGY MEASUREMENTS (PTY) LTD v FIRST
NATIONAL BANK OF SOUTH AFRICA LTD

A JUDGMENT BY REYNEKE ]
WITWATERSRAND LOCAL
DIVISION

9 DECEMBER 1999

[2000] 2 All SA 396 (W)

Abank has a duty when opening an
accounttotakestepsaimedat
preventing the account from being
used asaconduitforstolencheques.
Thisduty amountstomorethan just
ascertainingtheidentity of the
prospective customerand requires
the bank tomake an informed
decision, backed by further
inquiriesas mightbe suggested by
theinformationatitsdisposal,on
whether or not to open the account.

THE FACTS
On10February 1998, a person
introducing himselfasEugene
Wayneapplied forthe openingofa
businesschequeaccountatthe
RivoniaBranch of First National
Bank of South AfricaLtd. The
accountwastobeopenedinthe
name of Tradefast 8 (Pty) Ltd
tradingasEnergy Measurements.
Waynecompletedanapplication
formand furnished the bank witha
certificate of incorporation,
memorandumand articles of
association,anotice of registered
office, postaladdress, certificate to
commence businessand other
official documentation. He also
furnished the bank with acertified
copy of hisidentity document. He
informed the bank officialwho
interviewed himthatthe company
didnothaveanexisting bank
accountashehad previously been
residentinthe United Statesfora
fewyears. Healsofurnished a
projected income statementwhich
indicated thecompanyhadaleasein
respectofamotor vehicle.
Aftertheapplication had been
made, the bank official rananumber
of creditchecksonthebank’s
computer whichwaslinkedto
certaincreditbureaux. The
information gleaned fromthese
sourcesshowednoadverse
information concerningthe
applicant. Itdid however, indicate
thatWayne had beenresidentin
Cape Townthepreviousyear.
Theaccountwasthenopenedanda
cheque made outinfavour of
Energy Measurements (Pty)Ltdin
the sum 0f R274 496,04 was
deposited totheaccount. Within
two daysafter the deposit, aseries of
withdrawalswere madewhich
reduced thecreditbalanceinthe
accounttoalmostzerobythe
beginning of March. On 13 March,
another cheque made in favour of
Energy Measurementsin the sum of
R104 310 wasdeposited tothe
account. Another series of

withdrawalsresultedinthe
reduction ofthe creditbalanceto
almostzero.

Thetwo chequeshadbeenstolen
byanemployee of Energy
Measurementsafter theywere
received from two of that
company’sdebtors.Energy
Measurementshad obtained delivery
ofthe chequesbefore they were
stolen. Tradefasthad beenregistered
asashelfcompanyand control
thereoftransferred to Wayne some
time before the opening of the
account.

Energy Measurementsalleged that
the bank had been negligentin
openingtheaccountinthe name of
Tradefastwithoutmaking further
inquiriesinto the company, its
financial status, historyandits
nature ofbusiness. Italleged the
bank hadalsobeennegligentin
collecting the cheque on behalfofa
personnotentitled toit, had failed
totakestepstoascertain whether
the documentation presented by
Waynewasauthenticand did not
closetheaccounttimeously. It
claimed damagesinthesumofthe
cheques.

THE DECISION

The duty of acollecting bank not
toinfringeaperson’slegally
recognisedrightisfirmlyestablished
in South Africanlaw. The question
waswhether this duty extendstothe
openingofanaccountandifso,
whatthisduty entails. The standard
of carewhichacollecting bank must
exerciseismeasured by the practice
ofareasonable personcarryingon
the business ofbankingand doing so
inaway whichiscalculated to
protectitselfand othersagainst
fraud.

Theevidenceshowed thatbankers
werewell aware thataccountswere
opened inordertoserveasconduits
forthe proceeds oftheftand fraud,
andthatstaff weretrainedtobe
madeaware ofthisrisk when
openinganaccountforanew



customer. Banksthereforeforesee
the possibility of abank account
being used for the purpose of
causing losstothe ownersofstolen
cheques.
Abankthereforeisrequired,asa
minimum, toascertaintheidentity
ofaprospectiveclientand obtain
information to establishthe bona
fides of the prospective customer.
Howvever, merely establishing the
identity of the customer with
referencetothe official company
documentationtoensurethatitisin
factincorporatedand registered,and
the obtaining ofanidentity
document, isnotsufficient. Thisis
the more sowheretheapplicantis
not known to the bank. Obtaining

creditchecksmerelytoascertain
whether thereareany judgmentsor
adversecreditreferenceswouldonly
serveto protectthe bankandwould
notreduce the risk to owners of
cheques. Abankisrequiredto
considerallthedocumentation
availabletoitand applyitsmind
thereto. Itmust verify the bonafides
ofthe prospective customerand
make inquiriestoindependentand
verifiablereferences, evenattherisk
of offending the customer.

The officialsatthe RivoniaBranch
of the bank did not do so. If they
had scrutinised the documentation
giventothem, they would have
noticed certaindiscrepancieswhich
would have putthem onto further
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inquiry. Thesediscrepancieswere
thatthe income statementindicated
the lease ofamotor vehicle. The
relevantcreditor could have been
contactedasaverifiabletrade
reference. Furthermore, the credit
check showed that Wayne had been
residentinthe country withinthe
period he had stated he had been
residentinthe United States. The
income statement’sindication of
revenuealready generated could
have ledtoinquirieswiththeclients
fromwhom such revenue had been
generated.

Thebankhad therefore been
negligentinopeningtheaccountand
hadfailed inits duty totake careto
preventlossestothe ownersof
cheques.

STANDARD BANK OF SOUTH AFRICA LIMITED v NAIR

JUDGMENT GIVEN IN THE
DURBAN AND COAST LOCAL
DIVISION ON 27 JUNE 2000 BY
GALGUT ]

2000 CLR 378 (D)

Abankwhich paysachequetoa
personnotentitled to payment after
the cheque hasbeen deposited,
withoutindorsement, toanaccount
of aperson other than the named
payee may depend onsection 79 of
the Bills of Exchange Act (no 34 of
1964) toshow thatitwasnot
negligentin paying the cheque, even
ifitisabranch of the same bank
which collected the cheque. Ifthe
bank compensatesitscustomerfor
thelossithassuffered fromthe
incorrectcollectionofthecustomer’s
cheque, where thebankisajoint
wrongdoer withanother party, the
customerwillnotbeabletocedeits
claimfordamagesflowing fromthe
collectionasthecompensationwill
resultinithavingnothingtocedeto
the bank. The bank may however,
claimindelict.

THE FACTS

Overaperiod oftwoyears,
Bissessur stole chequesfromhis
employer, FG Knights & Son CC
(FGK)whichhad drawnthe cheques
onthe Greyville branch ofthe
Standard Bank of South AfricaLtd.
He delivered themto Nairandthe
other defendantswhodeposited
themtotheir personal accountsat
the Verulam branch of the bank.
The Standard Bankwasalsothe
drawee bankinrespectofthe
cheques. Afterthey had been
cleared, thedefendantswould pay
Bissessurthe proceedsandretaina
fee 0of 5%. The cheques were marked
‘notnegotiable’ and were not
indorsed.

When FGK discoveredwhathad
beenhappening, they turnedtothe
bank for payment. FGK and the
bankentered intoasettlement
agreementintermsofwhichthe
bank paid FGK the sum of
R534 467,77 being the total loss
suffered by FGK, and took cession
of FGK’srightof actionagainst

Bissessur, Nairandthe other
defendants.

Thebankbroughtanactionagainst
Nairand the other defendantsbasing
itsaction on section 81(1) of the
Bills of Exchange Act (no 34 of
1964).

THE DECISION

Section81(1) providesthatifa
crossed cheque marked ‘not
negotiable’isstolenand paid by a
banker incircumstanceswhich do
notrender the banker liableinterms
of the Act to the true owner of the
cheque, thetrue ownershallbe
entitled torecover fromany person
whowasapossessor thereof after
thetheftand gave consideration
therefor,anamountequal tothe
true owner’slossor theamountof
thecheque, whicheveristhelesser.

Nair contended thatthe cheques
were not paid by the bankin
circumstanceswhichdid notrender
itliable in terms of the Act, and that
inthisregard, section 79 of the Act
did notassistthe bank. Thatsection
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providesthatifabankeronwhoma
crossed chequeisdrawn,ingood
faithand without negligence paysit,
ifcrossed generally, toabanker, the
banker paying the chequeshall be
entitled tothe samerightsand be
placed inthe same positionasif
paymentofthe cheque had been
made to the true owner thereof.
Normally, a paying bank will not
benegligentin payingacheque
whereitdoesnotknowwhetherthe
cheque presentedtoitbya
collectingbank hasbeendeposited
tothe accountofthe named payee.
Inthe presentcase, the factthatthe
paying bank wasalsothecollecting
bankdid notmeanthataspaying
bank, itknew the chequeswere
deposited by personsother thanthe
named payee. The onus mighthave
rested on the bank to show that it
was notnegligentin payingthe
cheques, butithad discharged this

onusinthattherewasnoevidence
thatthebank’semployeesatthe
branchwherethe chequeswere paid
knewthatthe chequeshadbeen
deposited for paymenttoanaccount
other than that of the payee.

Thebankwasthereforeableto
dependonsection 79to showthat it
was notnegligentand could assert
that it was not liable to FGK in
termsof section 81(1). FGKwas
therefore entitled tosue Nair based
onsection81(1),and the bank was
consequently entitled to take cession
of FGK’s right to do so.

Nairalsocontended that FGK had
suffered nolossintermsofsection
81(1)asithadreceived
compensationforitslossfromthe
bank.

For the purposes of FGK’s loss, the
bank, Nairand the other defendants
were jointwrongdoers. This meant
that payment by the bank to FGK

oftheamountofitsclaimagainst
the bank was not merely amatter
between those two parties, but
affected the bank’srighttoclaim
againstNairandthe other
defendants. Thefactthat FGK had
been paid meantthatithad nothing
tocedetothe bank. Inconsequence,
thebankheld norightsagainstthe
defendantsbased onthecession.

Thebankclaimedinthealternative
against Nairandthe defendants,
basingthisclaimonalleged breaches
of contractby them, alternatively
alleged delictscommitted by them

Theevidence showed that Nairand
the other defendantsdid owethe
bankaduty of care,and indoing
whattheydidacted negligentlyand
in breach of their duty of care. The
defendantswerethereforeliableto
the bank for paymentofitsloss,
apportioned appropriately interms
ofthe Apportionment of Damages
Act (no 34 of 1956).

The position in the instant case was therefore that, for the purposes of FGK’s
loss, the plaintiff and the defendants were joint wrongdoers, and the
payment by the plaintiff to FGK was as a result not res inter alios acta. The
payment made good FGK’s loss and in the circumstances the limitation
placed on FGK’s claim by section 81(1) whereby the amount claimable was
the loss or the amounts of the cheques, whichever is the lesser, resulted in
FGK having had nothing more to cede to the plaintiff.
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XENOPQOULQOS v STANDARD BANK OF SOUTH AFRICA LTD

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

13 MARCH 2000

[2000] 2 All SA 494 (W)

Anelectioninvolvesthe
abandonmentofsomerightin
favour ofanotherandisthereforea
formofwaiver. Anelectionis
however notshownto have taken
place merely because aparty states
thatithaselectedtofollowacertain
courseasitmustalsobeshownthat
theintentionwastowaive theright
tofollowthealternativecourse.

THE FACTS
Intermsofanagreemententered
into between Xenopoulosandthe
Standard Bank of South AfricaLtd,
the net liabilities of TGE (Pty) Ltd
had to be determined. Clause 3.4 of
theagreementprovidedthat TGE’s
auditorswould determineandaudit
theactual netliabilities of the
companyasat21 August1994
subjecttoreview by the bank’s
auditorsatthe bank’sdiscretion.
Actingintermsofclause 3.4,
TGE’sauditorsthenissuedareport
tothe membersofthe company,
attachingacertificate which stated
the net liabilities to be R4 044 591.
Thebankdisputed the correctness of
the certificate and contended that
the liabilitieswere more than this.
On 20January 1995, the bank
wroteto Xenopoulos’ attorney
indicating the bank’s view ofthe
actual liabilities, and stating that the
bank had elected nottoinvolveits
outsideauditorsinreviewing TGE’s
auditors’ calculationsbutthatthose
calculations had beenreviewed by its
Accounting Division.
Xenopouloscontended thatthe
liabilitieswere correctly stated by
TGE’sauditors, withthe
consequence thathewasentitled to
payment of R255 409 in terms of the
agreement. Asummonswasissued
on30June 1995 claiming this
amountandanamountduetothe
second plaintiff.
Thebank’schiefaccountantthen
requested the bank’sexternal
auditorstocarryoutanindependent
audit of the TGE net liability
statement. Theresultofthiswasa
determination of the net liabilitiesin
the sum of R5 195 625. The bank
contended thatthisdetermination
wastheappropriate onetofollow,
and pleaded tothe claimbrought by
Xenopoulosraisingvariousdefences
based onthe properinterpretation
oftheagreement, in particular clause
3.4thereof.

The partiesthenapproached the
courtforanadjudication ofastated
case astowhether or notthe effect
ofthe bank having, on 20January
1995, elected nottoinvolveits
auditorsinreviewing TGE’s
auditors’ calculations, wasto forego
the bank’srightto have that
determination reviewed by itsown
auditors.

THE DECISION

Anelectionmay bedistinguishable
asaformofwaiver, butitremainsa
waiver nevertheless. The position
taken by Xenopouloswasthatthe
bank had elected to proceed without
thereview of itsauditorsas provided
forinclause 3.4and hadthereby
foregonetherighttorefertothem
forexternal review. Thisamounted
tothe position that the bank had
waived itsrightin having made that
election. Anelection, inthefield of
contractlaw, isthe choice ofa
remedy or rightwhich cannotbe
exercised withoutforfeitinganother
remedy or right.

The question waswhether or not
the bankwaived itsrightof external
review. The fact that the letter of 20
January 1995 used the word ‘elected’
was notdecisive of this. Ithad also
to be shown that the bank
communicated to Xenopoulosan
offer towaivethe right of external
reviewand thatthis offerwas
accepted.

Thebank had made itsown
investigationsatatimewhenitwas
indiscussionwith Xenopoulos
regardingthe dispute betweenthem.
Itdid soinanattemptto deal with
thedisputeand notbecauseithad
decided nottoexerciseitsrightof
external review. ltwould be unusual
forthe bank to have simply
abandonedthisright. Therewas
therefore noevidence that the bank
hadwaived itsrightofexternal
review.

Thebank had notwaived itsright
ofexternal review.
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DRIVE CONTROL SERVICES (PTY) LTD v
TROYCOM SYSTEMS (PTY) LTD

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

25 FEBRUARY 2000

Goodswhicharepurchasedsubject
tothereservationofownershipin
themtotheseller pending payment
of the purchase price may notbe
attachedtofound orconfirm
jurisdictionforaclaimtobe
broughtagainst the purchaser since
the purchaser doesnothavetitleto
thegoods.

THE FACTS

Drive Control Services (Pty) Ltd
appliedforexparte,and obtained,
anorder for the attachmentof
computer hardwareandrelated
itemsand all other goodsbelonging
to Troycom Systems (Pty) Ltd in
the possession ofathird party. The
applicationwasmadeinorderto
found or confirm the jurisdiction of
the courtin respectofaclaimtobe
instituted against Troycom for
paymentofR177755,30. Troycom’s
goodsweredulyattached interms of
theorder.

Troycomapplied urgently forthe
settingaside oftheattachment,and
N-Trigue Trading CCjoined the
applicationasanintervening party.
Both ofthese partiesalleged that the
goodswerethose of N-Trigue, N-
Trigue havingsoldthe goodsto
Troycomontermsthatthe purchase
price would be payable within 30
daysofdeliveryandthatgoods
would remainthe property of N-
Trigue until fully paid for. Troycom
had not paid the purchase price to
N-Trigueinrespectofthegoods.

Under their usual arrangements, N-
Trigue would invoice Troycom for
any ordersforgoods made by
Troycom, Troycomwouldarrange
delivery ofthe goodsto premisesin
Harare,and would ensurethatthe
goods, the customsdocumentsand
delivery noteswereinorder before
making paymentto N-Trigue.

Troycominitially asked foran
order for costsof itsapplication, but

laterabandoned this, inview ofthe
factthataclaimforcostswould be
subjecttoattachmenttofound or
confirmjurisdiction by Drive
Control Services.

THE DECISION
Thefactthatasupplier ofgoods
may acceptthatownership of the
goodssuppliedwill passtothe buyer
wherethe goodsaretoberesoldand
the proceedsthereof used for
paymentofthe purchase price was
notrelevantinthe presentcase. This
was because inthe presentcase, the
goodswere notintended for
immediateresaleandtherewasno
reasontoconcludethat Troycom
would notbe able to make payment
beforeiteventually sold the goods.
Furthermore, therewasanexpress
provisionreserving N-Trigue’s
ownership of the goods until
paymentwas made. Therewasno
reasontoconsider thatthis
provisionwasinconsistentwith the
parties’ real intentions.
Asfarasthecostsorderwas
concerned, although Troycomhad
abandoneditsrequest for costs, the
possibility ofithavingnotdone so
andtheconsequentadvantagethis
would have givento Drive Control
Services (ieinaffordingitabasis
uponwhichitcould obtainanorder
ofattachmentto found or control
jurisdiction) wasamatter of
concern.
Theattachmentwassetaside.



93

ORVILLE INVESTMENTS (PTY) LTD v

SANDFONTEIN MOTORS

A JUDGMENT BY LEWIS AJ
TRANSVAAL PROVINCIAL
DIVISION

16 OCTOBER 1999

2000 (2) SA 886 (T)

Amisrepresentationwhichinduces
acontractwill lead torescission of
thecontractevenifthe personto
whomthemisrepresentationis
madefailstoactreasonablyin
examining the terms of the contract
whichwould havedispelled the
misrepresentation.

THE FACTS

Orville Investments (Pty) Ltd
purchasedabusinessknownas
Sandfontein MotorsfromaMrR
Botha for R780 000. The sale took
place after the parties had entered
into negotiationswith each other
regardingthebusiness, its
profitability anditsright of
occupationatthe premisesfrom
whichitcarried onbusiness, apetrol
fillingstation.

Duringthese negotiations, Mr
Bothainformed MrJWheeler, the
soleshareholderandrepresentative
of Orville, thatthe businesshad a
leaseinrespect ofitstenancy atthe
premisesandthatthebusinesshad
therightto renewthe lease until
2010. Thiswasinfactfalse asthe
lease terminated on 31 March 2000.
Thesaleagreemententeredinto
betweenthe partiesannexed the
lease but Wheeler did notexamine
itstermsandsigned theagreement
withoutlookingatthem.

Duringthe same negotiations,
Bothainformed Wheelerthatthe
petrol station had been selling petrol
atarate of 250 000 litres per month.
The same statementhad been made
inanadvertisementfor the sale of
the business. The businessin fact
had sold petrol ataloweramount
thanthis.

After the sale of the business,
Orvillediscoveredthatthe lease
terminated on 31 March 2000and
thatsales of petrol were notasmuch
as 250000 litres per month. It
broughtanactionagainstBothaas
previousowner of Sandfontein
Motorsclaiming rescission ofthe
saleagreementand repaymentofthe
R780000 paid asthe purchase price.

THE DECISION
Thefactthatthe saleagreement
annexedtheleaseanddid not
guarantee the right ofrenewal until
2010did notdetract from the fact
thatamisrepresentation had been
made. Inthe face of afraud, the
reasonablenessor otherwise ofthe
persontowhomamisrepresentation
hasbeenmadeisirrelevant.
Theeffectofthe misrepresentation
wastoinduce Wheeler on behalf of
Orvilletoenterintothe sale
agreement. He hadrelied onwhat
was said to himby Botha.
Asfarastherepresentation
regarding the volume of sales of
petrolwasconcerned, therewas
insufficientevidence toshowthat
thisinduced theagreement.
Because ofthe misrepresentation
regarding the durationofthelease,
Orvillewasentitled torescission
thereof.
Theorder ofrescission sought by
Orvillewasgranted.
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PETE'S WAREHOUSING AND SALES CC v
BOWSINK INVESTMENTS CC

A JUDGMENT BY KROON ]
(PICKERING Jand LEACH ]
concurring)

EASTERN CAPE DIVISION
2 MARCH 2000

[2000] 2 All SA 266 (E)

Animplied term may not be
excluded fromanagreementwhere
areasonableinterpretation thereof
wouldallowtheincorporation of
suchaterm.

THE FACTS

Pete’sWarehousingand SalesCC
rented premisesfrom Bowsink
Investments CC. Clause 11 of the
lease provided that Pete’swould be
responsible for complyingwiththe
requirements of the local authority
inconnectionwith the business
conductedatthe premisesand
wouldbeobligedtosatisfy and bear
the costsofall such requirements.
Clause 12 provided that Bowsink did
notwarrantor representthatthe
premiseswere fitfor the purpose of
the businesstobeconductedin
termsofthe lease,and thatthere
would be no obligationonitto
performany worktothe premises
sothatthe premisescomply with
suchconditionsas mightbeimposed
by anyauthority. Pete’swould be
liable for obtaining all the necessary
permits, licences, authoritiesor
other consents for the conduct of its
business.

Bowsink broughtanactionagainst
Pete’s,allegingthatithad
unlawfully repudiated thelease. In
itsplea, Pete’scontended thatithad
cancelledthelease buthad doneso
onthegroundsthatBowsink had
breached amaterial term ofthe lease
innotplacing or maintaining the
premisesinaconditionreasonably
fitfor the purpose for which they
were let. Pete’salleged thatthe lease
containedaresidualimpliedterm
that Bowsink would be obliged to
placethe premisesinacondition
reasonably fitfor the purpose for
whichtheywerelet.

Bowsink excepted tothe pleaon
thegroundsthattheresidual implied
termcontended forwouldbein

directconflictwith the clearand
unequivocal termsofclause 12. The
exceptionwasupheldand Pete’s
appealed.

THE DECISION

Onthe face of it, the provisions of
clause 12 of the lease were
inconsistentwiththeimpliedterm
soughttobeintroduced by Pete’s.
However, the question which had to
be answered waswhether or not, on
aproper construction ofthe lease, it
couldreasonably beinterpretedas
notexcludingtheimpliedterm
alleged by Pete’s.

Clause 12 couldbeinterpretedina
mannerwhichwould notexclude
theimpliedterm. Whenlooked atin
thelightofthe natureand purpose
of the contract and the context of
thewordsinthecontractasawhole,
itwas possibleto perceivethe
possibility thattheimplied termwas
incorporated inthe parties’
agreement. The provisionsof clause
11significantly preceded those of
clause 12.Since these,and
subsequent provisionsofclause 12,
concerned themselveswith
compliance withconditionsimposed
by the local authority, thiswasa
significant pointer to the fact that
clause 12asawholewasintended to
dealwiththattopicalone. The
clause couldtherefore be reasonably
interpretedas providingthatthe
limitation of warranty applied only
to the obligation to comply with the
requirementsofthelocal authority.

Theclausealsohad tobe
interpretedrestrictivelyasitsought
to limitthe common law obligations
ofthelandlord.

Theappealwasupheld.
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HURTER v CLINIC HOLDINGS LTD

A JUDGMENT BY VAN
OOSTEN J
WITWATERSRAND LOCAL
DIVISION

7 JANUARY 2000

2000 CLR 308 (W)

Atermofacontractwhichone
party seekstoimportasanimplied
term, followingconclusion of the
contract, will notbe implied where
the proposed implied term provides
adifferentbasisforordering the
contractual relationship between the
partiesfromthatasrecordedinthe
contract. Evenifsuchanimplied
termmerely meetsanapparent
omission, itwillnotbeimported
into the contractwhere the omission
doesnotcreateanindeterminate
situationwhichisincapable of
providingfor the affairsofthe
contracting parties.

THE FACTS

Hurter and the other plaintiffs
were managersofhospitalsowned
by Clinic Group Hospitals (Pty)
Ltd. They claimed thatawritten
agreementhadbeenconcluded
betweenthemand ClinicHoldings
Ltd, intermsofwhichanincentive
bonuswould be paid tothem based
ontheamountbywhichactual
operating profitexceeded abudgeted
operating profitwhichwassetbya
budgetcommitteeandabonus
committee. They claimed thatthe
agreementwasrecordedina
documententitledExecutive
Incentive Scheme Rulesand had been
accepted by all the partiesthereto.

The plaintiffsdid notreceive their
incentive bonusesandtheyissued
summonsagainst Clinicfor
payment. Priortothe hearing of the
matter, the plaintiffsamended their
particularsofclaimtoallege that
certainimplied termscould beadded
totheagreement. These wereterms
directedat providingforthe
situationarisingwherethe budget
and bonuscommitteeswere notin
factappointed asenvisagedinthe
agreement. They weretoprovide
thatthefunctionsand
determinationsofthe budget
committee would notapply andthe
annualbudgetapprovedby Clinic’s
board of directorswould be used for
calculatingtheincentive bonus,
furthermorethatthe calculation of
bonuseswouldbe based onamended
meaningstobeattributed to the
factorsused for such calculation.
Theagreementwithoutthe
proposed impliedtermsdid not
containany provision forwhat
would happenifthecommittees
were notappointed.

Clinicopposed theamendment.

THE DECISION
Atthisstageinthe proceedings
betweenthe parties, the testwas
whether or notthe terms could
reasonably beimplied.

Theboardsenvisagedinthe
agreementweretofunction
independently ofthe board of
directors,and wereto have specific
discretionary powers. Theimplied
terms proposed thatinthe absence
of the committees,acompletely
differentbasisforcomputing the
bonuseswould be used, iethe
determinationsofbudgetbythe
board ofdirectorswouldusedand
the powers of the committeeswould
notbeemployed. These termswere
significantdeparturesfromtheterms
ofagreementrecordedinthe
Executive Incentive Scheme Rules
withwhichthey could notreadily
bereconciled, asthe functionsofthe
committees, both inapproving
budgetsandsetting targets, would be
abandoned. Therewasthereforea
significantdiscrepancy betweenthe
termsofagreementasrecordedand
those proposedtobeimpliedand
therefore nobasisforthe
importation ofthe implied terms.
Thetermscould notreasonably be
implied.

Totheargumentthatthe proposed
implied termsmerelyfilledagap
broughtaboutbyanomissioninthe
agreementasrecorded, theanswer
wasthatthisgave noreasonto
ignoretheexpresstermsofthe
agreementasrecorded. Theabsence
ofany provision for the situation
wheretheappointmentofthe
committeesdid nottake place did
notconstitute a hiatus requiring the
importation ofimplied terms.

Whenconsideringwhatwould
have beensaid had the contingency
ofthefailure ofappointment of the
committees beenraised by the
partiesatthetimetheagreement
was concluded, inall probability the
partieswould not have said that the
termsnow soughtto beimplied
would havebeenagreed. Onthat
basistoo, theimplied termscould
notbe imported. The complexity of
the proposed implied termsalso
providedareasonfortheirrejection.

Theamendmentwasrefused.



96

INDUSTRIAL PROPERTY DEVELOPMENT (PTY) LTD

v MMW TECHNOLOGY (PTY) LTD

A JUDGMENT BY BASHALL Al
WITWATERSRAND LOCAL
DIVISION

2 MARCH 2000

2000 CLR 395 (W)

Aparty cancellingacontractand
claimingdamages must take into
accountthe compensating
advantages of the cancellationwhen
calculating thedamagesitclaims.
Anagreementtoagreeisnot
necessarily unenforceable butwill
besowhere the future agreementis
dependentonacontingency notyet
determined or determinable by the
parties.

THE FACTS

Industrial Property Development
(Pty) Ltd (IPD) broughtanaction
againstMMW Technology (Pty) Ltd
based onacontractforthe re-design
anderection ofcertain premisesand
the subsequentletting thereofto
MMW. IPD alleged that MMW had
failed to pay rentin terms of the
contractbutinbreachthereofhad
failedtodoso. IPDalleged that it
had cancelled the contractand
claimeddamages.

MMW raised an exceptiontothe
claimbased onthe contention that
IPD was notentitled toclaimas
damagestherental MMW had not
paid withoutalleging thatithad
rendereditsown performancein
terms of the contract, ortendered to
doso.IPDamended its particulars
ofclaimtoallegethatithad
commenced complyingwithitsown
obligations.

MMW contended that IPD could
notclaim from MMW the full
amountofwhatwasduetoit
withouttakingintoaccountthe
benefitof nothavingtocomplete
andnotcompleting itsown
reciprocal obligations.

IPDalso proposed toamend its
claimbyalleging thatthe partieshad
agreedtoenterintoalease
agreementinaccordancewithterms
andconditionscontainedinan
annexureand furthertermsand
conditions deemed to be mutually
acceptable by the parties. The
annexure provided, interalia, for the
determination of grossrental by
referencetotheareastobeoccupied
by MMW following the completion
ofaspace planningexerciseandthe

agreementofboth parties. Provision
wasalso madefor the participation
of MMW inanoveralldesign
process priortothefinal derivation
of constructiondrawings. The
agreementwastobesupplemented
bytheleaseagreement.

MMW contended that this
amendmentalleged thatthe parties
hadentered intoanagreementto
agreeandthatsuchagreementsare
unenforceable.

THE DECISION
Apartyalleging breach of contract
by the other party must take into
accountboththedetrimentaland
the beneficial consequencesofthe
breach,whendeterminingthe
damagesflowingfromthebreach.
Compensatingadvantagesofthe
breach must be takenintoaccount,
andinthe presentcasethisrequired
IPD to do so in formulating its
claimagainst MMW. Thefirst
amendment proposed by IPD toits
particularsofclaim could therefore
notbeallowed.
Asfarasthesecondamendment
wasconcerned,anagreementto
agreewasnotnecessarily
unenforceableasthisissimplyan
agreementto makeacontractinthe
future. Suchanagreementwill be
enforced ifitisnottoovague.
Howvever, the provisionscontained
intheannexure were deficientin
thatthe rentwasto be determined
by the lettable area, which itselfwas
dependentonfurtheragreement
betweenthe parties.
Theamendmentswould introduce
allegationswhichwereexcipiable.
Theyweretherefore refused.
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ROSEN v EKON

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

17 APRIL 2000

[2000] 3 Al SA 24 (W)

Aguaranteefor paymentofthe
balance of the purchase price of
property whichhasbeensold
functionsasameansof payment
and notassecurity for payment.
Accordingly, itmay be stated to be
revocableandsuchaguaranteewill
whenfurnished constitute sufficient
compliancewiththepurchaser’s
obligationsunder anagreementof
salerequiringthe furnishing of such
aguarantee.

THE FACTS
Ekonsold aresidential property to
Rosen for R1,4m. Interms of an
annexuretotheagreement, Ekon
alsosoldfurnitureandequipmentat
the property to Rosen for R350 000.
Rosen paid the deposit of R100 000
and the balance wastobe paidin
termsofclause4.2. Thisclause
provided thatthe balancewastobe
paidagainstregistration of transfer
andwasto be secured by afinancial
institution’sguarantee infavour of
Ekonorconveyancer, payable free
ofexchange onthetransfer date.
Twoguaranteesweredelivered
timeously by AbsaBank Ltd,onein
favour of the existingbond holder
fortheamountwith interestowing
toit, and the other in favour of the
conveyancerattending totransfer. In
eachcase, theguarantee provided
that Absaheld atthe disposal of the
beneficiary the relevantsum, which
would become payable uponreceipt
ofawrittenadvice fromthe
attorneysattendingtothe
registration ofamortgage bondin
favour of Absa of the cancellation of
the existingmortgage bond, the
registrationthe mortgage bondand
transfer of the property into Rosen’s
name. Absareservedtoitselfthe
rightto cancel the guaranteesatany
time priortosuchregistrations by
giving written notice to thateffect.
Ekonrefused toimplementthe
agreementonthegroundsthatthe
rightto cancel the guarantees
rendered themworthlessand failed
toprovide himwith security. A
second ground for hisrefusalwas
thattheagreementofsalewas
tainted withillegality inthatthe sale
ofthe moveableswasashamand
had beeneffectedinordertoreduce
the purchase price of the fixed
property sosaving paymentofthe
fullamountoftransfer duty.
Rosenbroughtanapplicationto
enforcetheagreement.

THE DECISION
Theguaranteereferredtointhe
agreementwasinfactaform of

documentarycredit. Sucha
documentisnormallyirrevocable
becausethisisrequiredtoassurethe
seller that it does not take the risk of
losing ownership of itsgoods
withoutanunassailableright(savein
the case of fraud) to payment. Inthe
case of the sale of fixed property
however, theguarantee doesnot
functionassecurity butasaform of
payment. Thisisbecause the
proceduresoftransferand payment
donotgiverisetoany seriousrisk
onthe partoftheseller thattransfer
will be effected without payment.
Theseller doesnotneedaguarantee
beforelodging itsdocuments for the
transfer ofthe property,and the
onlyriskthenassumed by the seller
isthatthe guarantee mightbe
revokedbetweenlodgmentand
transfer. Transfer without payment
wouldthenonly be possible with
theactive participation of theseller’s
ownconveyancer.

Sincethe guarantee functionedasa
meansof providing for payment
ratherthanassecurity, thedelivery
oftherevocableguarantee
constituted compliance with Rosen’s
obligationsunderthe saleagreement.
Ekonwas notindanger of parting
with ownership of hisproperty
without payment. By accepting the
guaranteeas provided forby Absa,
hedid notacceptany risk greater
thanthatwhichthe saleagreement
contemplated, suchastherisk of
cancellation of the saleasaresultof
breach. Thesaleagreementmade
alternative provisionsforsuchan
eventuality.

Therevocability ofaguarantee
constitutesaprotectionfor banks
and otherfinancial institutions
whichmightestablishsuch
guaranteesandthereafter discover
thatthe personinwhose favour the
guarantee hasbeenestablished isnot
creditworthy, or thatthe property
tobe itssecurity isunacceptable as
security forsomereason. Therewas
noreasonto overturnthe practice of
retaining the revocability of such
guarantees.
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Asfarastheallegation of illegality
wasconcerned, Rosendisputed the
allegations made by Ekonand there
was insufficientbasisuponwhicha
definitive finding could be made.
Howvever,the powersvestedinthe
Receiver of Revnue made it possible
for himtoinvestigate the position

andenforce payment of whatever
transfer duty he considered was
payable, despite what the partieshad
stated intheiragreement. That
remedy would be applied by him
anddid notrequiretheassistance of
thecourt.
Theapplicationwasgranted.

CAPE KILLARNEY PROPERTY INVESTMENTS (PTY) LTD v MAHAMBA

A JUDGMENT BY HLOPHE DJP
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

1 OCTOBER 1999

2000 (2) SA67 (C)

Noticeofevictiongiven intermsof
Preventionof Illegal Evictionfrom
and Unlawful OccupationofLand
Act (no 19 0f1998) must be notice
whichtherespondentsunderstand,
and mustaccordingly begivenin
the language spoken by themand
notified to themeffectively.

Note:

This judgment was reported in the
previous issue of Current Commer-
cial Cases. It was however, trun-
catedinthe publication process. The
full report is reprinted here.

THE FACTS

CapeKillarney Property
Investments (Pty) Ltd obtainedan
order inthe form ofarulenisi
callingupontherespondents, 542
persons, to show cause why anorder
should notbe madeevictingthem
fromits property and demolishing
thestructureserected by them
thereon, onadate to be determined
inthe order. Theruleinformed the
respondentsthat Cape Killarney’s
applicationwasbeinginstitutedin
termsofthe Prevention of lllegal
Evictionfromand Unlawful
Occupation of Land Act (no 19 of
1998) (‘the Act”)and was broughton
theallegationthattheywerein
unlawful occupation of the
property. Itfurtherinformed them
thatthey were entitled to defend the
applicationatits hearingon 28 July
1999.

Itwasalso ordered thatservice of
the orderwasto be effected by
deliveringacopy oftheorderto
eachrespondentin person, orfailing
that, by deliveringand leavinga
copy of the order atthe structures
referredtointheapplication. Itwas
alsoorderedthatanyonewishingto
defendtheapplicationwastogive
notice thereofand would thereafter
beentitled toreceive acopy ofthe
notice of motion with supporting
affidavits.

Therespondentsthenapplied for
anorderthattherule nisishould be
setaside.

THE DECISION

Section4(2) ofthe Act provides
thatatleast 14 daysbeforethe
hearing ofthe proceedings for
eviction ofanunlawful occupier, the
courtmustservewrittenand
effective notice of the proceedings
onthe unlawful occupierandthe
municipality havingjurisdiction.

The ‘hearing’ referredtointhis
sectionincludesthe granting ofa
rule nisi. The notice required by this
sectionwastherefore notice which
wouldberequiredinthe present
proceedings. However, no notice of
theapplicationtoapplyfortherule
nisi had been given. Inview thereof,
there had notbeen proper
compliance with section4(2) and for
thatreasonalone, the ordershould
nothavebeengranted.

Thenotice required by section4(2)
mustalso be written and effective.
Whenthe order wasserved onthe
respondentsitwasgiveninEnglish,
notaccompanied by aXhosa
translation,and wasnot
accompanied by averbal broadcast
to cater for those respondentswho
wereilliterate. Inorder for the
notice to be effective, itneeded to
havegiventherespondentsan
opportunity tounderstand the case
broughtagainstthem, andthis
required thatthey be givenaXhosa
translation ofthe application. Had
thisbeendone, the respondents
would have known the nature of the
case broughtagainstthem.

Asservicewas ineffective, therule
nisishould nothave beengranted.
Therulenisiwasdischarged.



NEDCOR BANK LTD v HYPERLEC ELECTRICAL &

MECHANICAL SUPPLIES CC

A JUDGMENT BY VAN DER
WESTHUIZEN
TRANSVAAL PROVINCIAL
DIVISION

18 JUNE 1999

2000 (2) SA 880 (T)

Cession

Acessionwhichisobtained merely
inordertoanswer aclaimbrought
againstthecessionaryby itscreditor
isunlawful and against public

policy.

THE FACTS

HyperlecElectrical & Mechanical
Supplies CC owed NedcorBank Ltd
R596 990,29, aresultofanoverdraft
facility onabankaccountgiventoit
by thebank. Inaregistered letter,
thebank demanded payment of this
amountfrom Hyperlec. Itthen
appliedforanorderwindingupthe
corporation. Aprovisional order
wasgranted. Confirmation thereof
wasopposed by Hyperlec.

Inopposing the confirmation of
theorder, Hyperlec contended that
ithad acounterclaimagainst Nedcor
based onacessiontoitby Interest
Settlement Corporation (Pty) Ltd
(ISC) of claimsagainst Nedcor
amounting tosome R800000. These
claimswere made up of numerous
amountscededto ISC by various
customersof Nedcorwhowere
allegedly overcharged by itwhenit
debited theiraccountswith interest.

Thecourtconsidered various
arguments putforward by the
partiesastowhetheror notthe
ordershould be confirmed.
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THE DECISION

The cessionto Hyperlecwas not
necessarily simplyashamor
fictitious or simulated. However,
eveniftheintentionwasgenuinely
tocede,afurtherquestionwas
whether or notthe cessionwas
unlawfulorimmoral or against
publicpolicy.

Thecessionwas unlawful or
againstpublicpolicy. Whereasitwas
notnecessarily fraudulent, itwasa
doubtful practice foradebtorto
seek outamultitude of personsto
whomthe creditor owed money so
thattheirclaimscouldbecededin
exchangeforsomethingofvalueto
the debtor. Looking atthe purpose
ofthe cession, itwasunlawful or
againstpublicpolicy.

The debts of which the ISC took
cessionwerealsoquestionable.

Hyperlec had notshownthatit
had abonafide defencetothe debt
allegedtobedue. Theorderwas
therefore confirmed.
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SOUTH AFRICAN PHILIPS (PTY) LTD v

THE MASTER

A JUDGMENT BY
NTSHANGASE Al
NATAL PROVINCIAL
DIVISION

30 JULY 1998

2000 (2) SA 841 (N)

Companies

Anenquiry under section417 of the
Companies Act (no61of1973) may
not be held where the company in
guestion hasbeenwound up
pursuanttoacreditors’voluntary
windingup.

THE FACTS

Lamax (Pty) Ltd waswound up
pursuanttoaspecial resolution by
creditorsofthecompany. The
windingupwasacreditors’
voluntarywinding up effected under
section 351(1) of the Companies Act
(no610f1973).

The Master then decided to
conveneanenquiry intothe affairs
of thecompany interms of section
417 ofthe Act, following an
applicationforsuchanenquiry
made by the fourth respondent.

South African Philips (Pty) Ltd
opposed the Master’sdecision,and
broughtanapplicationto review
andsetitaside. Itcontended thatthe
enquiry procedures providedforin
section 417 of the Act could not be
appliedinthecase ofacreditors’
voluntarywinding up.

Section417 ofthe Actprovides
thatinanywindingup ofa
company unableto pay itsdebts, the
Master or the court may, atany time
afterawindingup order hasbeen
made, summon before himoritany
director or officer of the company
or person known or suspected to
havein hispossessionany property
ofthe company or believed to be
indebted tothe company orany
personwhomthe Master deems
capable of givinginformation
concerningthetrade, dealings, affairs
or property of the company.

THE DECISION

Sections351and 152(2) of the
Insolvency Act(no 24 0f1936) gave
indicationsthatthe provisions of
section417would notapplyinthe
case ofacreditors’ voluntary
windingup. Theformerconferson
theliquidator ofacompanyall
powersgiventohimunderthe Act
butdid notsimilarly extend powers
tothe Master or the company’s
creditors. Section 152(2) indicatesa
differenceintreatmentofthe
trustee’spowersandallowsan
interrogation withoutthe necessity
of obtaining anorder to that effect.

When properly interpreted, section
417wasintendedtoapplyonlyin
the circumstancesdescribed by it, ie
inthe case ofacompany unableto
pay itsdebts. The referenceto ‘any
timeafterawindingup order has
beenmade’ did notopenthe
applicationofthe sectiontoany
situation arising after thattime, but
remained qualified by the
requirementthatthe company be
wound upincircumstanceswhereit
isunableto pay its debts. Itwasto
be distinguished fromsection415
whichdid notincorporatesucha
qualification.

Theapplicationwasgrantedand
the Master’sdecisionsetaside.
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CARLISLE v ADCORP HOLDINGS LTD

A JUDGMENT BY MALAN J
WITWATERSRAND LOCAL
DIVISION

7 FEBRUARY 2000

2000 CLR 261 (W)

Anapplicationintermsofsection
252 of the Companies Act must
show that theactionscomplained of
affect thecomplainantas
shareholder. Where the conduct
complained ofrelatestothe
management ofthecompany, the
complainantmustshow thatthis
conductaffectshimdirectly as
shareholderandnotindirectly.

THE FACTS
Carlisle owned 19% of the issued
share capital ofthe Production
Management Institute of South
Africa(Pty) Ltd (‘thecompany’)and
Adcorp Holdings Ltd held the
remaining 81%. The company had
purchasedabusinessoriginally
conducted by acompany controlled
by Carlisle, apersonneltraining
institute, and certainrights held by
Carlisle connected to the conduct of
the businessincludingtherightto
delivertuition on behalfofforeign
educationalinstitutionsand theright
toamonthlyjournalandcertain
tuition course material.
Uponthesale of the business,
Carlisleand Adcorptook uptheir
respectiveshareholdingsinthe
companyandenteredintoa
shareholders’ agreement. Interms of
thisagreement, Lowe &
Worthington,apartnership, was
appointedto provide management
servicestothecompanyandto
ensurethatthebusinesswas
properlyoperated and managed.
Afterimplementation of the sale
agreement, Carlislealleged thatasa
resultofanumber ofinstances of
bad management, thecompany’s
affairswerebeingconductedina
mannerwhichwasunfairly
prejudicial, unjustorinequitableto
him. Theseincluded destroyinga
relationship whichthe company had
earlier established with anexhibition
organiser resulting inthe loss of
certainincome-producing
opportunities,and theabandoning
of publication ofamonthlyjournal.
Carlisleasserted thatthe company
had gone from showinganet profit
inexcess of R4min 1998 to showing
anetlossof RImin 1999.
Carlislethenbroughtan
applicationforanorder directing
Adcorptopurchase hissharesinthe
company for some R8m. He based
hisclaim onthe provisions of
section 252 of the Companies Act
(no 61 of 1973). The section
providesthatany memberwho

Companies

complainsthataparticularactor
omissionofacompany isunfairly
prejudicial, unjustorinequitable, or
that the affairs of the company are
being conducted insuchamanner,
the member may applytocourtfor
suchorderasitthinksfitwitha
viewtobringingtoanendthe
matterscomplained of.

Adcorp contended thatonthe basis
oftheallegationmade by Carlisle,
therewerenogroundsfortherelief
heclaimed.

THE DECISION

In order to show that section 252 is
applicable,apersonmakingan
applicationintermsofthe section
mustshow that the affairs ofthe
company arebeingconductedina
manner unfairly prejudicial, unjust
orinequitabletohim. The conduct
againstwhichcomplaintismade
mustbe conductdirected athimas
member of the company. Conduct
whichreferstothe management of
thecompany,and ofwhich
complaintismadeonthegrounds
thatitisbad orinappropriate
management, isnotnecessarily such
conduct. Itisconductof which the
company itself may level complaint,
butnottheshareholderintermsof
section252.

Evenincircumstanceswherea
shareholdersuchasCarlislewas
excluded frommanagementofthe
company, therewould be no
groundsforcomplaintintermsof
section252. Beingashareholder, he
would be bound by the wishes of
themajority of shareholders.

The complaints made by Carlisle
werecomplaintsagainstthe
managementofthe companyand
weretherefore notthe complaints
which section 252 would require for
asuccessfulapplication,accordingto
itsprovisions. Itcould not be said
thatthe affairs of the company were
being conducted inamannerwhich
wasunfairly prejudicial or unjust
toward himasshareholder. Whileit
wastruethatconductingthe
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business ofthe company againstthe
termsofthe Shareholders’
Agreementwasabasisuponwhich
he could bringacomplaintinterms
of section252, Adcorp’sresponse
thatitintendedtoreturnthe
company to profitability meantthat
the matter could notbe decided
withoutfurtherevidence, which
Carlisle had admitted hedid not
haveatthe stage of bringing the

EX PARTE LIQUIDATOR OF VAUTID WEAR PARTS

(PTY) LTD

A JUDGMENT BY VORSTER AJ
WITWATERSRAND LOCAL
DIVSION

8 MAY 2000

2000 CLR 366 (W)

Ascheme ofarrangementwhichis
essentially anarrangementbetween
the proposerand thecreditorsofa
company inanarrangement
referredtoinsection311ofthe
Companies Act (no 61 0f1973)ifit
involvesthereductionof claimsby
creditorsagainstthecompany.

application. That meantthathe was
withouttheevidential basisrequired
forasuccessful applicationinterms

of section 252.

Itwas, inany event, not ‘justand
equitable’ thatthe ordershould be
granted. Carlisle had other remedies
availableto himasshareholder,in
termsofthe Shareholders’
Agreementand intermsofthe

THE FACTS

Theliquidator of Vautid Wear
Parts (Pty) Ltd applied for leave to
convene meetingsofcreditorsunder
section 311 ofthe Companies Act
(no610f1973). The meetingswere
intendedtoconsideranarrangement
proposedbyadirectorand
shareholderofthecompany.

Thearrangement proposed thatthe
directorwould pay R100000to the
liquidatorand thatthedirector
would be discharged ofall liability
under section 424 of the Act. The
Master of the High Courtwould be
disentitled fromexercising his
powersundersection424. The
proposer was entitled to notify the
liquidatorthathewished toabandon
thearrangementatanytime,and
upondoingso, the liquidatorwould
be entitled to decide whether to
abandonitorproceed withit.

Thecourtraised the questions
whether theapplicationconcerned
anarrangementcontemplatedin
section 311 ofthe Act, whether the

Companies

Companies Act. Although section
252 mightbeappliedin
circumstanceswheretherightsofa
shareholderare providedforina
shareholders’agreement,a
complainantwould have toshow
thatthe remedies provided forinit
areinadequate, and thethatitisjust
andequitablethatthereliefclaimed
shouldbegranted.
Theapplicationwasdismissed.

Master could bedeprived of his
locusstandiunder section424,and
whetheritwas proper thatthe
proposedarrangementcould be
abandonedatanytimepriortoits
sanctioningintermsofthe Act.

Priortojudgment, theapplicant
indicated thatthearrangement
would beamended by the deletion
of referencestothe Master.

THE DECISION

Acompromiseordinarily occurs
betweenacompanyandits
creditors, althoughthe compromise
includesanarrangementofthe
widestcharacter. Thecompromise
mustnotamounttomerelya
transfer of claimsfromonecreditor
toanotherand itmustinvolve the
companyasarelevantand necessary
participant. Involvementofthe
company may includeitsrevival,a
cancellation of amaterial contractto
whichitisaparty,orareductionin
itsliabilities.

Inthe presentcase, the
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compromisewasessentially between
the proposer andthe creditors, but
the concurrence of the company, the
liquidatorand the Master was sought
inordertoavoid amultiplicity of
actionswhich mightarise basedon
section424. The company was
involved only to the extentthatthe
claimsofthecreditorswould be
reduced by the paymenttobe made
by the proposer. Thisreductionwas
sufficienttowarrantthe conclusion
thatthe company wasa participant

Companies

inthearrangement. Althoughthe
involvementwasnotavery active
involvement, thishad tobeseenin
the light of the fact that control of
thecompany had passedtothe
liquidator. Anamendmenttothe
deed ofarrangementcouldensure
thatthe company’sinvolvement
wouldberecorded asintended by
the parties.

Asfarasthe Master was concerned,
therewere nogroundsfordepriving
himofthe locusstanditobring

proceedingsunder section424.

It seems to me that the scheme now before me involves the company in the reduction
in the company’s liabilities as part of the basic content of the scheme. As was stated
by Van Heerden JA in Namex, a reduction involve the company and it is a factor
that must be considered in the context of the whole scheme. what was meant by the
learned Judge of Appeal, in my view, is that one must consider whether the
reduction is part of the basic content of the scheme or whether it is merely an
ancillary and severable part thereof. Thus considering it, | am of the view that the
present scheme is, for the reasons stated by Van Heerden JA inNamex, an
arrangement between the company and its creditors. Admittedly it is not a very
active involvement but this is attributable to the fact that upon liquidation, control
over the company passes to the liquidator (see Van Heerden JA in Namex at
283B-C) and in casu there is the additional consideration that the company is not
itself a competent applicant for section 424 relief. If the scheme is defective, itis
defective because the company is not itself a party to the arrangement. SeeEx Parte
Cyrildene Heights(supra).
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STANDARD BANK INVESTMENT CORPORATION LTD v THE
COMPETITION COMMISSION

A JUDGMENT BY SCHUTZ JA
(HEFER JA, NIENABER JA,
HARMS JA and MARAISJA
concurring)

SUPREME COURT OF APPEAL
31 MARCH 2000

2000 (2) SA 797 (A)

Competition

Amonopolisticactwill notbe
subjecttotheregulationsofthe
Competition Act (no89 of 1998) if
theactissubjecttoorauthorised by
publicregulation. Anexample of
thisistheactofonebankin
attemptingamerger of itselfwith
anotherbank, inwhich case the
Minister of Financeisauthorised to
regulate the matter intermsof the
Banks Act (no 94 of 1990).

THE FACTS

Nedcor Ltdannounced its
intentionto bringaboutthe merger
ofitselfand the Standard Bank
Investment Corporation Ltd,and
begantakingstepstobringthis
about. Standard, aregistered bank,
held control of Liberty Life
Association of AfricaLtd,along-
terminsurer,and Nedcorwas
controlled by Old Mutual plc.
Standard opposed the proposaland
took the view that its merits should
beassessedand determined by the
Competition Commissioninterms
of the Competition Act (no 89 of
1998).

Section 3(1) of the Competition
Act providesthatthe Actappliesto
alleconomicactivity within, or
having aneffectwithin, the
Republic,except—

(d)actssubjectto orauthorised by
publicregulation

The Competition Act provides
thatitwasenacted topromoteand
maintain competitioninthe
Republic.

Nedcortook the view that the
exception provided forinthis
sectionwasapplicableasthe
proposed mergerwassubjectto
section 37 of the Banks Act (no 94
0f1990). Thatsection providesthat
the permission of the Registrar of
Banksorthe Minister of Finance is
required for the acquisition ofshares
inabankincertainproportions
specified inthesection. The
proportionswhichwould result
fromthe Nedcor proposal exceeded
49% of the sharesin Standard, thus
requiring the permission of the
Minister of Financetothe
acquisition. Intermsofsection
37(2)(b) of that Act, the permission
ofthe Minister of Finance would
notbe granted unless he wassatisfied
thatthe proposed acquisitionwould
not be contrary to the public
interestand would notbe contrary
totheinterests of the bank
concerned oritsdepositors.

Nedcoralsocontended thatas
transfer of control ofalong-term
insurerwas proposed, thelLong-
Term Insurance Act (no 52 of 1998)
wouldapply, requiringtheapproval
of the Registrar under that Actto
the transfer of control.

Standard and Liberty contended
thatthe exception provided forin
section 3(1) did notapply, and that
the Actappliedtothe merger.

THE DECISION

Section 3 of the Competition Act’s
referenceto ‘alleconomicactivity’
included the proposed bank merger
asthiswasclearlyaneconomic
activity. The questionwaswhether
the merger wasalsoanact subjectto
orauthorised by public regulation.

‘Publicregulation’is,asdefinedin
the Competition Act,any legislation
issued by aregulatory authority, ie
anentity established interms of
legislationresponsiblefor regulating
anindustry or sector ofanindustry.
Because the Minister of Financeis
appointed intermsofsection 91 of
the Constitution,andisgivenwide
powersofregulationoverthe
bankingindustry intermsofsection
90 of the Banks Act, heis certainly
suchanentity. The factthat he
possessessuch powersandis
authorisedtoapproveamergerisan
indicationthathisofficeisa
regulatory authority as
contemplated inthe Act.
Accordingly, onaliteral
interpretation of the exception, the
proposed merger fellwithin its
definitionand the Actdid notapply
to it.

The same conclusionfollowed
fromthe Long-Term Insurance Act,
sinceitrequirestheapproval ofthe
Registrartothe transfer of control
overalong-terminsurer.

Standard and Liberty contended
thataliteral interpretation ofthe
exceptionshould notbeapplied.
They contended that the spirit of
the Competition Actshould be
appliedanditsobjectachieved by



allowing the Competition
Commissiontoconsider the
proposed merger intermsofthe
principlessetforthinthat Act.
Whileapurposive construction of
legislationwastobewholeheartedly
supported, itsapplication could not
be acceptediftheresultofsodoing
would merelybetointroducea
multiplicity of competingand
conflicting interpretations. Toadopt
apurposiveapproachtothe
legislationtothe pointofexcluding
theregulatory functionsofthe
Minister of Finance asan exception

provided forinsection 3(1)(d)would
raise the question of whatbasiswas
employedtoeffectthe exclusion: the
exclusionwould requiresome
indication ofwhenanexclusion
would notapply,iewhichacts
would be subjectto orauthorised by
publicregulation.

The Actexcluded fromits
operation ‘actssubjecttoor
authorised by publicregulation’.
The *acts’ referred towere notall
acts, butmonopolisticacts, ie those
whichthe Actwould have applied

Competition

to, monopolistic or anti-competitive
agreementsor practices. The
exclusionofactsasprovidedforin
section 3(1)(d)wasthereforean
exclusionnotofall actssubjectto
publicregulation but of those which
couldbeconsideredtobe
monopolistic.

Sincethe proposed mergerwas
subjecttothe publicregulation
provided for inthe Banks Actand
the Long-Term Insurance Act, the
Competition Actdid notapply.
Standard’scontentionwasdismissed.

The act of merging two banks by the acquisition by one of the majority of the shares
inthe other is clearly an ‘act.’ Because the Minister of Finance must grant his
‘permission’, the act of acquisition has to be ‘authorised by’ him. As thisissoitis

unnecessary to consider the exact import of the phrase ‘subject to.” The nextenquiry
iswhether authorisation by the Minister is authorisation ‘ by public regulation.” This
enquiry takes one to the definition of ‘public regulation.” This definition falls into at
least two parts, but the one presently relevant is ‘any license, . . . or similar
authorisation issued by aregulatory authority ...’ If the Minister isa ‘regulatory
authority’, then this part of the definition is satisfied. That part of the definition of
‘regulatory authority’ which reads ‘an entity established in terms of national . . .
legislation .. . responsible for regulating an industry, or sector of an industry’ is
satisfied, provided that the Minister isan ‘entity’. As to whether the Ministerisan
‘entity’, he clearly is. According to the Shorter OED an entity isa ‘being.” The
nature of the being is indefinite. It may be a person, the holder of an office, a board,
an institution. It may also be a Minister of Finance. The relevant part of the
definition is satisfied because the Minister’s post is established under section 91, read
with section 85 (2) of the Constitution of the Republic of South Africa, 1996; and
because under the Banks Act he has wide powers of regulation over the banking
industry (s 90) and particularly over bank mergers (see sections 37 and 54).
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MARTIN HARRIS & SEUNS OVS (EDMS) BPK v QWA QWA

REGERINGSDIENS

AJUDGMENTBY NIENABERJA
(HEFERJA,HARMSJA, MARAISJA
and MPATIJAconcurring)
SUPREME COURT OF APPEAL
23MARCH 2000

2000 (3) SA 339 (A)

Breachofcontractinthe form of
moracreditoris (afailurebythe
creditor to perform) takesplaceonly
ifatimewithinwhich performance
by thecreditormusttakeplaceis
either providedforinthecontractor
established by the issue ofademand.
Prescriptionagainstaclaimarising
fromaconstructioncontractdoesnot
runfromthe date ofissueofan
architect’scertificatebutfromthe
dateonwhichthefinal contractprice
becomesdue.

THEFACTS
MartinHarris & SeunsOVS (Edms)
Bpkagreedtocarryoutcertain
constructionworkfortheQwaQwa
Regeringsdiens. Thecontractwas
concludedin1978andprovidedfora
contractpriceofR8955500anda
completionperiodofsixyears.
MartinHarrisallegedthatitsuffered
damagesasaresultofdelayinthe
executionofthecontractand
interruptionoftheconstruction
programmewithassociated lossof
productionand profit. Italleged that
thedelayswerecausedby QwaQwa’s
agents,acontractorwhichhadto
completecertainexcavationworks,and
anengineerandarchitectappointedto
supervisetheworks.
Thecontractprovidedthatthe
excavationsweretobethesubjectofa
separatecontractanditwasexpectedof
thecontractorthatitwouldbeawareof
thetermsofthatcontract. Italso
providedthatthecontractorwas
obligedtocheckthegroundsurface
specificationsandensurethattheywere
correctbeforecommencingitswork.
MartinHarristhenbroughtanaction
againstQwaQwaforpaymentof
damagesallegingthatatacittermcould
beimportedintothecontracttothe
effectthat QwaQwahadbeenobliged
tocompletetheexcavationworkbefore
commencementofthework. QwaQwa
deniedthatsuchatacittermcouldbe
incorporatedintothecontractandina
counterclaim, itcontendedthatin
respectofcertainclaimsfor piecework,
whichhadarisenuponcompletionof
thatworkinOctober1986, prescription
hadrunagainstthemandweretime-
barred.

THE DECISION

Inview oftheexpressprovisionsof
thecontractregardingtheexcavation
work, MartinHarriscould notdepend
onanytacittermtoestablishany
obligationonQwaQwatoensurethat
excavationworkswerecomplete.Qwa

Qwahadnotwarrantedthattheground
wouldbefullyexcavatedbefore
constructionbegan.Onthecontrary,the
contractspecificallyenvisagedthat
completionmightnothavetakenplace.
MartinHarris’ casebasedonincomplete
excavationworkcouldthereforenotbe
sustained.

Asfarastheallegationsregardingthe
engineerandthearchitectwere
concerned,itcouldbeacceptedthatthere
wasatacittermthattheywereobliged
tosupplydrawingsandspecifications. If
theywerenotsupplied, QwaQwa
wouldhavecommittedabreachof
contractintheformofmoracreditoris.
However,forQwaQwatohave
committedabreachofcontractinthis
form,itwould have beennecessaryforit
tobecomeaobligedtosupplythe
drawingsandspecificationsupona
certaindate. Nodatewasspecifiedinthe
contract, neitherwasany datecreated by
demandhavingbeenmadeonit.\While
thecontractdid provideforthe
consequencesofdelayincertain
circumstances, MartinHarrishadnot
baseditscaseonitsrightsintermsof
theseprovisions.

Asfarasthedefencebasedon
prescriptionwasconcerned, the
provisionfor periodicpaymentsupon
productionofanarchitect’scertificateas
providedforinthecontract,did not
provide QwaQwawithabasisforsuch
adefence. Thedateonwhichthe
architect’scertificateswereproducedwas
notthedateonwhichthecontractprice
became payableasthecertificatesonly
servedtoindicatethepercentageofthe
total contractpricewhichcouldbepaid
asaninterimpayment. Thecertificate
didnotentitle Martin Harristo
paymentasitsentitlementto payment
wouldonlyariseuponcompletionof
thewholecontract. Prescription
thereforedid notrunfromthe date of
issueofthecertificate butfromthedate
ofcompletionofthework.

Theactionandcounterclaimwvere
dismissed.
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SAMCOR MANUFACTURERS v BERGER

AJUDGMENTBY LEROUX]
TRANSVAALPROVINCIAL
DIVISION

11MARCH1999

2000 (3) SA 454 (T)

Onepersonmay actfortwopartiesin
theconclusionofacontractwhereit
isshownthatthetwoparties
independently exercised their
unfetteredwillsintheconclusionof
thecontract.

THEFACTS
SamcorManufacturersconcluded
dealershipandfloorplanagreements
withamotorvehicledealerforthe
supplyofmotorvehiclesandspare
parts.Bergersignedadeedof suretyship
assecurityfortheobligationsofthe
dealer.
ItwasSamcor’spracticeupondelivery
ofamotorvehicle, tocedeitsclaim
againstthedealertoSamcorWholesale
(Pty)Ltd, whichfinancedthesaleofthe
motorvehicletothepurchaser. Notice
ofthecessionwasgivenontheinvoice
issuedtothepurchaser. Intheeventof
defaultonthe partofthe purchaser,a
re-cessiontoSamcorManufacturers
wouldtake place.Whenthishappened,
SamcorManufacturerswouldpay
SamcorWholesaletheamountofits
claimandcommenceproceedingsfor
therecoverofthedebt.
Bergerbecameliableassuretyin
respectoftheobligationsofadealer
whosedebthadbeencededtoSamcor
Wholesaleandre-cededtoSamcor
Manufacturersinaccordancewiththe
businesspracticeadoptedbythese
companies. Itbroughtanactionagainst
himforpaymentofR734773,64alleged
tobeowingunderitsobligations
thereunder.Bergerdefendedtheaction
onthegroundsthatthe party
representingSamcor\Wholesaleand
SamcorManufacturersinthecession
andre-cessionwasthesamepersonand
thatthisrenderedthesecontracts
impermissibleinlaw.

THE DECISION

Thereisnoclearauthority thatthe
samepersonmayactonbehalfoftwo
partiesinconcludingacontractbetween
them. Someauthority pointsagainstthe
acceptability ofthis,onthebasisthata
personcannotasrepresentativeconclude
acontractwithhimself.

However, ifitisacceptedthata
contractcannotbeconcludedbythe
same persononbehalfofboth parties
thenthebasisforthisisthatthereisno
consensus, ieaseparateanddistinct
meetingoftwowills. Whereitisshown
thatthereweretwowillsbuttheywere
implemented throughoneperson, the
difficultythatone personcannot
concludeacontractwithhimselfis
avoided. Inthatcase, onepersondoes
notdecideforbothsideswhetherto
concludethecontractornot. Two
differentparties,eachwithanunfettered
will, reachagreementwithoneperson
beingtheinstrumentfortheconclusion
ofthatagreement.

Thecessionandre-cessionhadbeen
validlyeffected.
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FIRST NATIONAL BANK OF SA LTD v EAST

COAST DESIGN CC

AJUDGMENTBY KONDILEJ
DURBANANDCOASTLOCAL
DIVISION

5MAY 2000

[2000] 3 All SA 1 (D)

Apartytowhomasumofmoneyis
owedand ispaidwithmoneyto
whichthe payorhasnorightcannot
berequiredtorepay themoneyonthe
basisofunjustenrichmentsinceits
receiptof the money amountsto
paymentofanexistingdebt.

THEFACTS

EastCoastDesign CCenteredintoa
contractwith Rouxforthe performance
ofcertainbuildingworksathis
property.Rouxstoleandforged
chequestothevalue ofR360000,which
weretheproperty of BPSouthern Africa
andgavethemtoEastCoast. East
Coasttooktheminpartpaymentofthe
contractprice. Thecontracthad
providedthatEast Coastwasentitled
toadepositof R360000whichwasnot
refundable. EastCoasthad notfully
performedintermsofthecontract, but
allegedthatithad refusedotherwork
becauseofthecontractwithRoux,and
thatthevalueofitsperformancetodate
wasR500328,21.

Becausethedraweebank, First
NationalBank of SALtd, had
incorrectly performeditsmandatetoBP
by payingthecheques, itreimbursed BP
andbroughtanactionagainst East
Coastclaimingthatithad beenunjustly
enrichedbythe payment.EastCoast
acceptedthatitwasliabletorepay
R73437,46butrefusedtorepaythe
balance 0fR286562,54.

THE DECISION
Indeterminingwhatvalue EastCoast
hadgiven,itwaspermissibletohave
regardtotheentirecircumstancesofthe
contract,includingthefactthatEast
Coasthadrefusedotherworkinfavour
oftheworktobe donefor Roux. Itwas
alsosignificantthatthecontract
providedforanon-refundabledeposit
0fR360000. Thesefactsshowedthat
EastCoastreceivedthe paymentfrom
Rouxinreturnforvaluewhichitgave,
andnotgratuitously. Thismeantthat
despitethefactthatEast Coasthad
received paymentfromapartyfrom
whichithad notclaim,ithad notbeen
unjustlyenriched.
Thebank’salternativebasisforits
claimwasthatthecondictiofurtiva
(unjustenrichmentresulting fromtheft)
applied.However,therewasnoevidence
thatEastCoasthadtakenthecheques
withtheintentionofstealingthem.
Theactionwasdismissed.



EX PARTE HAY MANAGEMENT CONSULTANTS (PTY) LTD

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

10 APRIL 2000

2000 (3) SA 501 (W)

A foreigner’s choice of domicilium
address in South Africa and a
choice of applicable law as that of
South Africa are compelling
reasons to consider that that
party has consented to the
jurisdiction of the court.

THE FACTS

Hay Management Consultants
(Pty) Ltd entered into an
agreement with a company
incorporated in terms of the laws
of England. The agreement gave
Hay the right to operate
consulting services in South Africa
and other African countries, and it
incorporated various obligations
on both parties in regard to the
execution of the agreement.

Clause 15 of the agreement
provided that the proper law of
the agreement would be the law
of South Africa. In terms of clause
16 the parties chose domicilium
addresses, the defendant’s being
given as an address in South
Africa.

Hay wished to bring an action
against the defendant arising from
alleged breaches of the agreement.
These consisted in a failure to
honour its obligations in regard to
the notification of changes in
operating procedures and
practices and the supply of
updated software, and in
notifying persons in other
countries of its alleged failure to
comply with the terms of the
agreement and advising them not
to communicate with it. Hay’s
action was for an order of specific
performance and an interdict. It
applied for the attachment of
certain claims of the defendant
against itself to confirm or found
jurisdiction in respect of the
action.

The court raised the question
whether the attachment was
necessary, in view of the fact that
the defendant had chosen a
domicilium within South Africa
and had made South African law
applicable to the agreement,
thereby submitting to the
jurisdiction of the court.
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THE DECISION

As regards claims sounding in
money, a consent to the
jurisdiction of the court is
sufficient if the plaintiff is an
incola of the court or there is a
ratio jurisdictionis. In the present
case, the claim was not one
sounding in money. It was a claim
for specific performance and for
an interdict.

On the face of it, the court did
not have jurisdiction in respect of
the claim for an interdict. The
alleged delicts were being
committed by the defendant in
England by communications to
persons in foreign countries and
the court had no control over this.
The court’s lack of jurisdiction
could not be cured by an
attachment. Even if the court did
have jurisdiction in respect of this
claim, its jurisdiction could not be
confirmed as the claim was not
one sounding in money.

As far as the claim for specific
performance was concerned, if the
choice of South African law and
the South African domicilium
address amounted to a consent to
jurisdiction of the South African
court, the court might have
jurisdiction in respect of this
claim. There were compelling
reasons to think that these choices
amounted to a consent to the
court’s jurisdiction. However, in
the absence of a response from the
defendant, this could not be
determined at this stage. As the
application had been brought
without notice to the defendant,
its response was required,
particularly as to whether or not it
consented to the jurisdiction of the
court, in order to take the matter
further.
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PINCHAS v PIENAAR

A JUDGMENT BY CLOETEJ
(BORUCHOWITZ J and ELOFF
Al concurring)
WITWATERSRAND LOCAL
DIVISION

29 OCTOBER 1999

[2000] 3 All SA 632 (W)

A foreign judgment will be
enforced in South Africa where the
enforcement thereof does not
amount to the enforcement of a
foreign penal provision or
principles of law which would be
considered against public policy
in South Africa.

THE FACTS

Pinchas obtained a judgment
against Segal in an Israeli court for
payment of the equivalent amount
of US$10 000, as well as interest
and ‘linkage’ from the date of
filing of the claim to date of
payment. Costs and lawyer’s fees
were also awarded against him.
Segal subsequently died and in
proceedings for enforcement of
the judgment, was substituted by
Pienaar, his executor.

Pinchas applied for an order
enforcing the judgment in a South
African court. The application was
refused on the grounds that the
amount awarded was calculated
arbitrarily and amounted to a
penalty, because the ‘linkage’
provision escalated the face value
of the debt unconscionably, and
because the statute on which the
claim was based was contrary to
principles of South African law.

‘Linkage’ was a method of
adjusting the amount of a
judgment in accordance with cost
of living changes. It was applied
to the amount of a judgment by
dividing the cost of living index as
at date of payment by the cost of
living index as at the date on
which the claim was filed. The
statute on which the claim was
based was the Contracts (General
Part) Law 5753-1973 which
entitles a party to claim damages
when a contract has not been
entered into in good faith and not
in a customary manner.

Pinchas appealed.

THE DECISION

The enforcement of the Israeli
judgment would not amount to
the enforcement of a foreign penal
statute. The equities imposed by
the Israeli statute under which
Pinchas obtained his judgment
might be considered unacceptable
in a South African legal context,
but could not be considered penal
merely because of that.

There was also nothing
unacceptable about the
application of a foreign currency
conversion as ordered by the
Israeli court. The law applicable in
determining which currency a
debt is to be paid in is the law of
the country in which the debt is to
be paid, or the law applicable to
the contract giving rise to the debt.
On either basis, the law of Israel
was to be applied in the present
case.

As far as the application of
‘linkage’ was concerned, this was
a measure designed to ensure that
the depreciation of currency does
not benefit a judgment debtor. It
was consistent with the widely
accepted principle that a debt may
be revalued as at the time of
payment in response to
fluctuations in the value of the
currency. It could not be
considered unacceptable as
against public policy in South
Africa. As the contract in question
in this case was negotiated in
Israel, entered into there and
performed there, Israeli law
applied to it including the
principle of ‘linkage’.

The Israeli statute could not be
considered contrary to public
policy in South Africa.

The appeal was upheld.



REGENT INSURANCE CO LTD v MASEKO

AJUDGMENTBY CLAASSENJ
WITWATERSRANDLOCAL
DIVISION

14FEBRUARY 2000

2000 (3) SA 983 (W)

Insurance

Toprovethattherehasbeenawaiver
ofacontractual right, itmustbe
provedthatthe partiestothecontract
mutually agreed upon thewaiver of
theright. Itisinsufficienttoshow
thatoneofthe partieswasunder the
impressionthatthecontractual right
hadbeenwaivedbytheotherparty.

THEFACTS
RegentInsuranceCoLtdinsured
Maseko’smotorvehicleagainst
accidentaldamage. Thepolicycontained
aterminclause4thatifRegent
repudiatedaclaim,anylegalactionwas
tocommencewithin90daysotherwise
allbenefitsunderthe policywouldbe
forfeited.
On12December1995,Maseko’s
motorvehiclewasinvolvedinan
accident. Masekolodgedaclaimunder
thepolicy.On22January 1996, Regent
repudiated hisclaimonthegrounds
thatMasekohadfailedtomaintainthe
vehicleinaroadworthyconditionas
requiredbythepolicy. InFebruary 1996,
Maseko’sattorneytelephoned Regentto
explainthatthevehicle’styreshadbeen
changedaftertheaccidentandthatgood
oneshadbeenremovedandwornones
fitted priortothevehiclebeing
inspectedbyRegent’sassessor.Regent
advised himtoobtainasworn
statementtothiseffectfromthe police
whohadbeenaware ofthechangeof
thetyres.
Maseko’sattorneyobtainedthe
impressionthatRegent’sadvicemeant
thatitwasaffordinganextensionof
timewithinwhichtocommencelegal
action,ifany. Hethenmadecertain
inquirieswithoneofRegent’sclientsto
attempttoapply pressuretomeetthe
claim.InOctober1996, Regent
informedMaseko’sattorneythatit
maintaineditsrepudiationoftheclaim.

m

Masekoissuedsummonsagainst
Regentforpaymentofhisclaim.Regent
raisedthespecial pleathatintermsof
clause4,allbenefitsunderthepolicy
hadbeenforfeited 90daysafteritsinitial
repudiationinJanuary1996.Maseko
contendedthatRegent’sadvicethata
swornstatementshouldbeobtained
fromthepoliceamountedtoawaiver of
itscontractual righttorepudiateonthe
basisofclause4.

THEDECISION
Waiverisaformofcontractandas
such, requiresaconsensusbetweenboth
parties. Inthe presentcase, thismeant
thatitwouldhavebeennecessaryfor
Regenttocommunicateto Masekothat
itwaspreparedtowaiveitsrightto
repudiateonthebasisofclause4.
Seeingthattherewasno
communicationbetweentheseparties
afterthetelephoneconversationof
February 1996, theonly meansbywhich
Regentcouldhavemadesucha
communicationwouldhavebeenby
payingtheclaim.Regenthadnotstated
thatby furnishingtheswornstatement
fromthepolice, Masekowouldbe
entitledtopaymentoftheclaim.
Regent’spositionasgiveninthe
telephoneconversationofOctober 1996
wasthatitmaintaineditsrepudiationof
theclaim. Thiscouldnotbeconstrued
asawaiveroftherighttorepudiate.
Theonusofshowingthatawaiver has
takenplacerestsonthepartyallegingit.
Masekohadfailedtodischargethis
onus. Thespecial pleawasupheld.
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FARR v MUTUAL & FEDERAL INSURANCE CO LTD

AJUDGMENTBY LOUW/
CAPEOFGOODHOPE
PROVINCIALDIVISION
110CTOBER 1999

2000 (3) SA 684 (C)

Anexclusioninaninsurance policy
whichexcludescover inrespectof
claimsbyapersonnormally resident
with theinsured and amember of the
policyholder’sfamilyappliestoa
claimbyapersonwhoisnotmarried
tothepolicyholderandnota
dependentofhimbutwhoretainsa
permanentrelationshipwiththe
policyholder.

THEFACTS
Mutual &FederalInsuranceCoLtd
insuredFarr’'smotorvehicleagainstloss
ordamageandprovidedanindemnity
inrespectofliability tothird parties.
Clause2.1providedthatintheeventof
anaccidentcausedbyorinconnection
withthevehicle, theinsurerwould
indemnifythepolicyholderagainstall
sums, costsandexpensesforwhichthe
policyholderbecamelegallyliableupon
deathorbodilyinjurytoany person.
Anexclusionprovisionofthepolicy
providedthattheinsurerwouldnotbe
liablefordeathoforbodilyinjurytoa
memberofthe policy holder’sfamily
normallyresidentwithhim.
Themotorvehiclewasinvolvedina
collisionandapassengerwasinjured.
Mutual & Federal refusedtoprovidean
indemnity intermsofthepolicyonthe
groundsthatthepassengerwasa
memberoffFarr’sfamilynormally
residentwithhim,andthatthe
exclusionprovisionapplied. The
passengerwasaresidentatFarr’sflat
andhadbeensofortenyears.Heand
Farrweretwosingleindividualswho
hadmaintainedanintimaterelationship
overthatperiod.
FarrappliedforanorderthatMutual
&Federalwasobligedtopayanyclaim
whichmightbebroughtbythe

passenger.

THE DECISION
Itwasclearthatthe passengerwas
normallyresidentwithFarr.ltwas
accordinglyonlynecessarytoconsider
whetherornothecouldbeconsidereda
memberofthepolicyholder’sfamily,as
referredtointhepolicy.
Theexclusionaryclausewasincluded
inthepolicyinordertoreducetherisk
totheinsurer,sincetheriskwas
increasedbyacceptingliability forinjury
causedtoapersonmorelikelytobea
passengerinthevehicle.Inorderto
makethiseffective,itwouldhaveto
applytoallconceptionsofa‘family’
includingthatofasame-sexrelationship
established overaperiodoftime.
Thisconclusionwasalsosupportedby
thefactthatitamountedtoequal
treatmentofpolicy holders, those
maintainingaconventional heterosexual
relationshipandthose notdoingso.
Theapplicationwasdismissed.



VISAGIE v GERRYTS

JUDGMENT BY VAN REENEN ]
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

7 APRIL 1999

2000 (3) SA 670 (C)

A court will prefer a practical and
realistic valuation of property for
the purposes of assessing
damages, and will not favour the
valuation of property according to
cost calculations based on the
estimated cost of effecting the
existing improvements to the
property. It will favour a
comparison of similar property
transactions.
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THE FACTS

On 12 November 1996, Gerryts
gave Visagie an option to
purchase certain property known
as ‘Leeudrift’ for R820 000.
Visagie exercised the option and
claimed transfer of the property
against payment of R820 000.
Gerryts contended that the option
was subject to an express agreed
suspensive condition that it would
be effective only if the second
defendant had not exercised a
right of pre-emption he held in
respect of the property, and that
he had exercised that right on 13
November 1996. He refused to
give transfer of the property.

Visagiebroughtanactionfortransfer
ofthepropertytohim,alternatively
paymentofR1,4mbeingthevalueof
thepropertyasat12 November1996.
Gerrytsraisedthedefenceofthe
suspensivecondition,andallegedthat
thevalueofthe propertywasnot
R1,4mbutR775000. Visagie later
abandoned hisclaimfortransferofthe
propertyandclaimedonlydamages
based onthevaluationoftheproperty
ofR1,4m.

Theexpertwitnesscalledby Visagieto
provethevalueofthe propertybased
hisvaluationontheelectrical
installationscalculatedbyreferenceto
theinstallationcoststhereof, thevalue
ofthebuildingsbased onbuilding
costslessdepreciation, thelucernecrops
based on their nett annual income
and the pasturage based on an
average price per hectare obtained
from similar transactions in the
area.

The expert witness called by
Gerryts depended on comparable
land sale transactions in the area,

adding a nominal amount of R50
000 in respect of improvements to
the property. He concluded that
the value of the property was
worth R680 000.

THE DECISION

To assess Visagie’s damages it
was necessary to determine the
market value of the property. The
court was entitled to depend on
the opinions of the expert
witnesses as it did not have
knowledge of market conditions
in the area where the property
was situated, and required the
proper inferences to be drawn
from the facts which were placed
before it. The opinions of the
experts could be useful in that
respect.

AlthoughthefactthatGerryts’expert
witnesshadappliedanarbitraryfigure
tothevalueofthebuildings, hearrived
athisvaluationonamorepracticallevel
thandidVisagie’sexpertwitness.Even
iftherewasanupwardadjustmenton
thepriceheassessedastheaveragevalue
of pasturage, thefigurehewouldhave
arrivedatwouldnothaveexceededthe
purchasepriceasrecordedintheoption.
Thefactthatpurchasersofsuch
propertydidnotplaceaseparatevalue
onimprovementswasalsoconsistent
withtheopinionsoftheotherexpert
witnessandappearedtobemore
realistic. Thecomparisonmethod of
assessingavalueofpropertyhadalso
beenpreferredinthepastbyourcourts.

Onanassessmentoftheevidence
givenbybothexperts,itappearedthat
Visagiehad notprovedthatthevalueof
thepropertyexceeded R820000.Gerryts
wasentitledtoanorderofabsolution
fromtheinstance.
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BOSMAN N.O. v TWORECK

JUDGMENT BY VAN REENENJ
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

1 DECEMBER 1999

2000 (3) SA 590 (C)

Rights held under a right of
precarium can be terminated only
upon proper notice being given.
The period of notice depends on
the length of enjoyment of the
rights of precarium and the nature
of the right.

THE FACTS

Tworeck leased certain fixed
property to Bosman in his
capacity as trustee of a trust.
Bosman had occupied the
property for some eight years
previously. A road passed over
the leased area to an area which
was used by Tworeck’s daughter,
the second respondent. Although
the lease made no provision for
the use of the road, Bosman did
not object to the use of the road by
Tworeck and his daughter and
their families. The trust was
obliged to maintain the road but
Tworeck was obliged in terms of
the lease, to make a contribution
to its maintenance.

Usage of the road increased as a
result of the cultivation of herbs
being undertaken by the third
respondent on adjoining land. A
year after conclusion of the lease,
Bosman then gave notice that he
intended to close the gate giving
access to the road. A few weeks
later, he locked the gate. Tworeck
then removed the gate. Bosman
requested that Tworeck give him
an undertaking that the road
would not be used without his
permission but Tworeck refused
to give this.

Bosman then sought an order
that the respondents be prevented
from using the road without his
permission and reinstall the gate.

Property

THE DECISION

The lease did not give the
respondents the right to use the
road and it would appear that the
right of usage of the road had
been in the nature of a precarium.
Such a right can be terminated
upon reasonable notice, the period
of which would depend on the
length of enjoyment of the right,
the nature of the right and the
particular facts of the case.

Taking into account the period of
time during which the road was
used, the notice period given by
Bosman was insufficient. The
respondent were therefore
entitled to continue using the road
under their rights of precarium.

Tworeck was however obliged to
reinstall the gate as the removal
amounted to an act of spoliation.
It could not be characterised as a
counter-spoliation after Bosman
had locked the gate because
Bosman had merely locked the
gate. The complete removal of the
gate was not necessary to regain
possession as only the lock could
have been removed for that
purpose.
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SPUR STEAK RANCH LTD v MENTZ

A JUDGMENT BY DAVIS
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

7 DECEMBER 1999

2000 (2) SA 755 (C)

Suretyship

R

The surety’s defence that it has
been prejudiced by the actions of
the creditor calls for an
examination of the whole factual
matrix surrounding the alleged
prejudice, including evidence
which might be considered
inadmissible in proving a contract
in that it violates the parole
evidence rule.

THE FACTS

Spur Steak Ranch Ltd and Strand
Distributors (Pty) Ltd entered into
an agreement in terms of which
Strand was to supply Spur with
cooked lamb and mutton over a
period of time. The agreement
incorporated a loan of R1m by
Spur to Strand to enable Strand to
purchase the raw materials
necessary to commence
production.

The loan made by Spur to Strand
was to be made by continuing
advances over time, the balance
owing from time to time attracting
interest at the call account rate
paid by Nedbank, Cape Town
branch. Further advances would
cease as from 30 April 1997, from
which time Strand would repay
the loan then outstanding in
monthly instalments of R75 000.
The full amount outstanding
would become payable if any
instalment was not made.

After clause 1.4 of the agreement,
the words ‘see annexure A’ were
inserted and initialled. Annexure
A specified in detail, the quality
and sizes of the meat to be
supplied, as well as the method of
production and its distribution.
This annexure was added to the
agreement subsequent to the
signing of the agreement itself.

The agreement provided that F.
Mentz would be jointly and
severally liable as surety and co-
principal debtor with Strand.

The agreement was
implemented, but it was
terminated before all the product
was supplied in terms of it. Spur
brought an action for repayment
of the loan by Mentz in terms of
his suretyship obligations. Mentz
defended the action on the
grounds that Spur had caused
prejudice to him by not taking
delivery of the full amount of the
product provided for in the

agreement but only one third of it.
This failure had resulted in Strand
being unable to make the
payments required of it, resulting
in its liquidation. As surety he was
prejudiced by the actions of the
creditor and accordingly not
obliged to pay the amount due by
the principal debtor.

In a replication, Spur responded
with the allegation that Strand
had failed to provide the product
according to the specifications
referred to in annexure ‘A’ and
this had entitled it to refuse to
accept delivery thereof.

Mentz contended that annexure
‘A’ could not be considered part
of the agreement as it was not
integrated in it at the time the
agreement was entered into and
did not constitute a written
variation of the agreement. He
excepted to Spur’s replication.

THE DECISION

The defence that a surety has
been prejudiced by the actions of
the creditor depends on evidence
showing such prejudice. Such
evidence might not relate to the
terms of a contract under which
the principal debtor might have
become liable toward the creditor,
but might relate to the greater
factual matrix relating to the
relationship between principal
debtor and creditor. In such
circumstances, it is permissible for
the creditor to put forward such
evidence, and this is what Spur
was doing in referring to
annexure ‘A’.

A court is entitled to examine all
the evidence relating to the
surety’s defence of prejudice
caused by the creditor, and was
accordingly entitled to examine
the evidence shown in annexure
A

The exception was dismissed.
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BOSHOFF v SOUTH AFRICAN MUTUAL LIFE

ASSURANCE SOCIETY

A JUDGMENT BY COMRIEJ
(DAVIS Jand PAPIER Al
concurring)

CAPE OF GOOD HOPE
PROVINCIAL DIVISION

26 APRIL 2000

2000 (3) SA 597 (C)

A surety remains liable to meet a
tenant’s obligations under a lease
after liquidation of the tenant
despite the provisions of section
37 of the Insolvency Act (no 24 of
1936).

THE FACTS

Boshoff signed a deed of
suretyship in favour of South
African Mutual Life Assurance
Society. The suretyship was in
respect of the obligations of Barbs
(Pty) Ltd as lessee under a lease
entered into between it and SA
Mutual.

Clause 7 of the deed of
suretyship provided that in the
event of Barbs being provisionally
liquidated, the suretyship would
extend to cover all loss which
might be sustained by SA Mutual
by reason of the non-performance
of the terms lease. Clause 8
provided that the surety’s liability
would include all claims for
compensation or damages which
SA Mutual might have as a result
of the termination of the lease
including termination pursuant to
section 37(1) of the Insolvency Act
(no 24 of 1936).

During the currency of the lease,
Barbs was provisionally
liquidated. The liquidator elected
to cancel the lease.

SA Mutual then claimed from
the sureties including Boshoff
payment of R323 845,22 being
unpaid rental and operating costs.
Boshoff contended that in terms of
section 37(1) of the Insolvency
Act, the liquidator was statutorily
obliged to pay rent from the date
of provisional liquidation until the
date of cancellation of the lease as
a cost of sequestration and for that
reason, the rent payable for that
period could be recovered by SA
Mutual from the liquidator. As the
surety was not intended to be
liable for rent which would be

Suretyship

paid to SA Mutual he Wa§n0t
liable for that portion of the rental
which the liquidator was obliged
to pay in terms of section 37(3).

Section 37(3) provides that the
rent due under lease, from the
date of sequestration of the estate
of the lessee to the determination
of the cession thereof by the
trustee, shall be included in the
costs of sequestration.

THE DECISION

Section 37(3) does not create a
new obligation. The lessee
remains liable to the lessor for rent
until termination thereof. The
effect of section 37(3) is to confer
on the lessor a high degree of
preference, but this does not
create a new obligation or change
the nature of the original
obligation.

The effect of the lessee’s
liquidation is that it will not pay
the rent timeously. This is an
event which gives rise to the
lessor’s right to obtain payment
from the surety. SA Mutual was
therefore entitled to recover
payment from Boshoff. If Boshoff
as surety were to make payment,
he would then succeed to the
lessor’s position vis-a-vis the
liquidator.

Clause 7 of the lease dealt with
losses consequent upon
termination of the lease, not losses
consequent upon non-
performance prior to termination.
It therefore did not refer to the
loss sustained by the landlord in
this case.

SA Mutual was entitled to
payment from Boshoff.



BEKKER v OOS-VRYSTAAT KAAP KOOPERASIE BPK

A JUDGMENT BY FARLAM AJA
(VIVIER JA, NIENABER JA,
HARMS JA and SCHUTZ JA
concurring)

SUPREME COURT OF APPEAL
26 MAY 2000

[2000] 3 All SA 301 (A)

Credit Transactions

A provision that a statement sent
to a person will be considered
conclusive evidence of the facts
unless objected to by the receiving
party within a stipulated time is
not contra bonos mores and is
enforceable between the parties.

THE FACTS

GBA Van Ginkel (Edms) Bpk
applied to Oos-Vrystaat Kaap
Kooperasie Bpk (OVK) for a
production credit to enable it to
produce a crop of wheat on two
farms which it owned. Bekker and
the second appellant, the directors
and shareholders of GBA,
executed suretyship agreements in
respect of the loan, and the
application was approved.
Further loans were granted until
the amount owed reached some
R443 000.

OVK’s practice was to confer
membership in itself on its
debtors, but not in the case where
its debtor was a company. GBA
was therefore not given
membership, but Bekker and the
second appellant were treated as
if they were partnersin a
partnership to which OVK had
lent money. This meant that they
were obliged to take out life
insurance on their lives which was
ceded to OVK as security. In the
event of their deaths, the amount
payable would be paid to OVK. It
also meant that the terms and
conditions of the loan remained
those applicable to natural
persons and not the more onerous
terms and conditions which were
applicable to companies.

OVK’s founding statutes
provided that if within three
months of a statement having
been sent to a member, the
member had not objected to any
debit or credit appearing on the
statement, it would be considered
for all purposes to be correct and
would be conclusive evidence that
the debits and credits were
correct. Statements were sent to
the debtor from time to time, each
of them containing a statement
that if written objection was not
received within one month, the
contents of the statements would
be considered correct, whereafter
the onus of proving otherwise
would rest on the debtor.

GBA defaulted and OVK
brought an action against Bekker
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and the second appellant to
enforce their suretyship
obligations. They defended the
action inter alia on the grounds
that the conclusive evidence
provisions were not binding on
GBA because it was not a member
of OVK, and were in any event
unenforceable because they were
contra bonos mores.

THE DECISION

GBA'’s account was dealt with in
all respects in the same way as
any other member’s account and
there was a tacit agreement that
this should happen and that the
company would be bound by the
statutes and regulations of OVK.
The fact that no shares in OVK
were issued to it made no
difference. GBA had obtained
advantageous terms, ie those
applicable to a member of OVK,
and it was to be taken to have
accepted the concomitant
obligations. This was the intention
of both parties and that of the
sureties, and on the strength of the
‘fictitious bystander’ test it would
follow that the terms of the
statutes and regulations of OVK
were properly considered,
implied terms of an agreement
between GBA and OVK.

As far as the validity of the
conclusive proof provision was
concerned, this was not the same
as the conclusive proof certificate
whose validity was rejected in Ex
parte Minister of Justice: in re
Nedbank Ltd v Abstein Distributors
(Pty) Ltd 1995 (3) SA 1 (A). The
conclusive proof provision in this
case anticipated the possibility of
the creditor’s statement being
incorrect as it provided for the
possibility of an objection by the
debtor. It was akin to a
contractual time bar as provided
for in certain insurance contracts
which provides for the
determination of a particular
position after the lapse of a certain
period of time. As such it was
unobjectionable and not contra
bonos mores.
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ABSA BANK BPK v ONS BELEGGINGS BK

JUDGMENT BY GROSSKOPF JA
(HARMS JA, SCOTT JA, MPATI
AJA and MTHIYANE AJA
concurring)

SUPREME COURT OF APPEAL
29 MAY 2000

[2000] 3 All SA 199 (A)

g f’. 3

An action for damages resulting
from an incorrect payment of a
cheque following an invalid
indorsement requires proof of such
damages. The amount of the
cheque will be insufficient proof
of such damages where there is
evidence that the plaintiff did not
suffer any loss.

THE FACTS

Saambou National Building
Society Ltd drew a cheque for
R420 000 in favour of Ons
Beleggings BK on Volkskas Bpk,

the predecessor of Absa Bank Bpk.

Ferreira, as agent of Ons
Beleggings, signed the reverse
side of the cheque and added the
words ‘vir ONS/SIA’ and
deposited the cheque to the
account of SJA Bemarking.

Ferreira was an authorised
signatory of Ons Beleggings who
had been permitted by that
company to indorse its cheques
and pay them into SJA’s account.
This was done in order to simplify
progress payments made by
Saambou in respect of a building
project being conducted by Ons
Beleggings.

Some months after the deposit of
the cheque for R420 000 into SJIA’s
account, SJIA was liquidated. Ons
Beleggings alleged that Absa had
committed a breach of the banker-
customer contract between them
and had negligently paid the
cheque to SJA which was not
entitled to payment. It claimed
damages in the sum of R420 000.

THE DECISION

The bank had been negligent in
accepting the signature on the
reverse of the cheque as that of the
payee and crediting SJA’s account.
This was so because the signature
purported to be given on behalf of
‘ONS/SIA’ which could not have
been the payee of the cheque,
even if Ferreira himself was an
authorised signatory for Ons
Beleggings.

However, Ons Beleggings had
failed to show that it suffered any
damages. Ons Beleggings had not
shown that the cheque for R420
000 was misappropriated or
indorsed without authority. It had
not taken any steps to recover
payment from a person alleged to
have stolen or forged the
indorsement, and the suggestion
that its intention was that the
cheque had been indorsed as part
of the usual method of effecting
payments to SJA had not been
answered. It was only when the
liquidation of SJA ensued that
Ons Beleggings took any steps to
bring a claim for damages.

The amount of the cheque was
not necessarily the amount of the
damages Ons Beleggings had
suffered, and the doubts as to the
extent of its damages meant that it
had failed to prove its damages.

The action was dismissed.
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MTHINKHULU v RAMPERSAD

A JUDGMENT BY COMBRINKJ
NATAL PROVINCIAL DIVISION
7 JUNE 2000

[2000] All SA 512 (N)

Insolvency
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A friendly sequestration must be
brought not only to assist a
debtor but also to secure payment
in some degree of the debt owed to
the applicant, which must be
shown to be a genuine debt. The
court is also entitled to
information which will satisfy it
that the application is properly
broughtin accordance with these
principles.

THE FACTS

Mthinkhulu brought a friendly
application for the sequestration
of Rampersad’s estate. He was a
teacher at the same school as
Rampersad and alleged that he
had made a loan of R6 000 to the
latter in respect of which
Rampersad had signed an
acknowledgement of debt.
Mthinkhulu did not say what the
purpose of the loan was, how it
was paid and what the source of
his funding was. He alleged that
none of the repayments of R1 000
per month was made.

In support of the application,
Mthimkhulu annexed a letter
from Rampersad in which he
stated that he could not repay the
loan. A similar letter from
Rampersad which had been sent
to another person in an earlier
sequestration application was also
annexed.

BOE Bank Ltd intervened in the
application and sought an order
that the application be dismissed.
It had obtained a judgment
against Rampersad for payment of
R106 352,40 arising from a loan
which was secured by a mortgage
bond over Rampersad’s property
and arranged for the sale in
execution of the property to
enforce its judgment. An earlier
sale had been prevented by the
earlier friendly sequestration
application, the order for which
had become discharged after that
applicant’s attorneys had
withdrawn.

The court considered the proper
procedures to be adopted in
friendly sequestration
applications.

THE DECISION

The facts of the case suggested
that Mthimkhulu was a mere
pawn in the application and had
brought it in return for some
payment. The similarity of the

letters sent in both sequestration
applications also suggested this.

A proper friendly sequestration
application must be brought not
only with the object of assisting
the debtor but also to enable the
applicant to share in the
distribution to be made in the
winding up of the debtor’s estate.
If it is brought merely to assist the
debtor and exhibits no concern for
the interests of other creditors, this
is unacceptable. Also
unacceptable is collusion between
the applicant and the debtor.

In order to better ensure that this
object is achieved, minimum
requirements for a friendly
sequestration application are:

(i) The applicant’s locus standi
must be proved. This means that
there must be sufficient proof of
the debt owing to the applicant.

(ii) Reasons why the applicant
has no security for the debt must
be given.

(iii) A full and complete list of
the debtor’s assets and their
market value must be given.

(iv) A valuer of immovable
property must state why he is
qualified to make the valuation,
what his experience is in valuing
property in the area and
comparable values. He must also
state what he expect the property
will fetch on a sale by public
auction.

(v) In urgent applications
brought in order to stay a sale in
execution, full reasons must be
given as to why the application
has been brought at the last
moment and what attempts have
been made to sell the property by
private treaty.

(vi) Notice of the application
must be given to any bondholder.

(vii) Any application for the
extension of a provisional order
must set out full reasons for the
extension.

The application was dismissed.
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DE WET v LE RICHE

A JUDGMENT BY PATEL AJ
TRANSVAAL PROVINCIAL
DIVISION

15 JUNE 2000

2000 (3) SA 1118 (T)

A nulla bona return of service
which is defective in that it is
signed by a person who did not
serve the warrant of execution
giving rise to the return will not
entitle an applicant to an order
sequestrating the respondent’s
estate.

STRIDE v CASTELEIN

A JUDGMENT BY MARAIS
WITWATERSRAND LOCAL
DIVISION

15 AUGUST 2000

2000 (3) SA 662 (W)

Except in cases of extreme
urgency, an application for
sequestration ought to be given
only after notice thereof to the
respondent has been given. A nulla
bona return of service received by
the applicant is insufficient
reason to dispense with such
notice.

THE FACTS

De Wet issued a warrant of
execution against Le Riche and
arranged for its service on Le
Riche by the sheriff. The deputy
sheriff served the warrant on Le
Riche and gave a nulla bona
return of service. The return of
service was signed by the sheriff
but indicated that the deputy
sheriff had served the warrant.

De Wet then brought an
application for the sequestration
of Le Riche’s estate based on the
nulla bona return of service. No
notice of the application was
given.

Le Riche opposed the application
on the grounds that the nulla bona
return of service was defective in
that it had not been signed by the
person who served it. De Wet
responded with evidence that Le
Riche had committed an act of
insolvency by having disposed of
his property to his mother which
had the effect of prejudicing his
creditors in preferring one above
another.

THE FACTS

Stride brought an application for
the sequestration of Castelein’s
estate. The application was not
served on Castelein. Stride
depended on a nulla bona return
of service which had been
received in earlier proceedings.

The court questioned whether or
not the nulla bona return was
sufficient for the application and
whether the failure to serve the
application on Castelein was a
reason to decline the application.

Insolvency

THE DECISION

Although it was the practice to
allow a sequestration application
without notice where a nulla bona
return of service had been
received, where the application is
based on other grounds such as an
act of insolvency, notice of the
application should nevertheless be
given. This is in keeping with the
rule of fair play expressed in the
audi alteram partem rule.

In the present case, the return of
service was flawed because it
contained statements of which the
sheriff did not have personal
knowledge. The nulla bona return
of service was therefore defective
and could not support an
application for sequestration of Le
Riche’s estate.

The application was dismissed.

THE DECISION

A nulla bona return does not
constitute proof of insolvency. It
may indicate that the respondent
has no assets which can be
attached by an independent court
official, but it does not provide
complete compliance with the
requirements of proof of
insolvency in that it does not
show, for example, that there is a
benefit to creditors in the
sequestration of the particular
respondent.
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Giving an order of sequestration
without notice of the application
to the respondent amounts to a
violation of the audi alteram

partem rule. Given the drastic
consequences of sequestration,
this rule ought not to be dispensed
with, and notice of the application

VAN ZYL N.O.v THE MASTER

A JUDGMENT BY GRIESEL ]
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

2 MAY 2000

2000 (3) SA 602 (C)

A court will defer to the views of
the Master in matters concerning
the administration of insolvent
companies, unless it is clear that
the Master’s decision in a
particular matters was irregular
or wrong. Where no new facts are
placed before a court over and
above those placed before the
Master, the Master’s decision will
normally be confirmed.

THE FACTS

Van Zyl was appointed
liquidator of ISU Education
Group (Pty) Ltd. The company’s
greatest asset was claims against
debtors amounting to some R3,5m
and its operations extended to all
of the main centres of South
Africa as well as Windhoek. In
order to ensure that the debts
were properly collected, Van Zyl
travelled to the various centres
where he also arranged for the
taking of stock.

The liquidator’s account
included a sum of R13 860,09 in
respect of travel expenses
incurred in the winding up of the
company. This was reflected as a
debit against the free residue of
the company’s estate. The Master
gueried the inclusion of this item
and directed Van Zyl to remove it
from the winding-up cost charges.

Van Zyl applied for an order that
the charge be reinstated.

Insolvency

should be given even if the
applicant holds a nulla bona
return.

The application was postponed
for proper service to be effected.

THE DECISION

A court has wide powers under
section 407(4)(a) of the Companies
Act (no 61 of 1973) to change a
decision of the Master. However,
the court in the present case was
not required to exercise any of the
wide powers given to it in the
section as no new facts which
were not placed before the Master
were placed before the court.

As the Master is the official
entrusted with the administration
of insolvent companies, his
rulings ordinarily deserve some
deference. Where no new facts are
placed before the court, the court
should hesitate to substitute its
own opinion for that of the
Master, unless it is clear that any
particular ruling by him is tainted
by irregularity or error.

On the facts as presented, there
was no basis upon which the
Master’s decision could be said to
be wrong. The application was
dismissed.
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SCHMIDT v JACK BRILLARD PRINTING SERVICES CC

A JUDGMENT BY JOFFE J
(VAN OOSTEN J concurring)
TRANSVAAL PROVINCIAL
DIVISION

3 MAY 2000

2000 (3) SA 824 (W)

A signature on a cheque
apparently given on behalf of the
company which is the drawer of
the cheque but which fails to
qualify the signature as having
been given on behalf of the
company does not render the
signatory personally liable on the
cheque where it is clear that the
signature was given on behalf of
the company.

THE FACTS

Five cheques for R10 835,13
reflecting PLC Finance (Pty) Ltd
as drawer and indicating the bank
account number of that company
with the drawee bank, were
signed by Schmidt and the second
appellant. They did not indicate
that they signed on behalf of PLC.
The drawee bank considered the
cheques to have been drawn by
PLC and not by Schmidt and the
second appellant.

The cheques were dishonoured
and a note made on
them‘Payment stopped/company
in provisional liquidation’. Jack
Brillard Printing Services CC
brought an action against Schmidt
and the second appellant for
payment of the amounts of the
cheques contending that they
were personally liable as they had
not qualified their signatures as
given in a representative capacity,
ie on behalf of PLC.

Schmidt and the second
appellant appealed against the
judgment given against them.

THE DECISION
The rule of law that a person is
liable on a cheque unless he states

that he puts his signature to it on
behalf of another has become an
accepted rule in South African
law. However, the question was
whether or not this rule should
continue to be accepted, given
that it was created two hundred
years ago in a jurisdiction which
itself no longer strictly applies the
rule.

The rule does not take into
account modern banking practices
which have been changed by
technology and computerisation.
It is relevant that the account
number and the company name of
the intended drawer was reflected
on the cheques, and the company
name was imprinted on the
cheques prior to their having been
signed. It was clear that the
signatories had not signed as
drawers in their personal
capacities but had intended to do
so on behalf of PLC. Their
signatures were intended to be
those of the company when seen
above the name of the company.

As any reasonable person would
consider the signatures to have
been given on behalf of PLC, they
were properly regarded as those
of PLC. The appeal was upheld.



SUNDELSON v KNUTTEL

A JUDGMENT BY CLOETEJ
WITWATERSRAND LOCAL
DIVISION

10 MAY 2000

2000 (3) SA 513 (W)

An accommodation party may
receive payment from the party
accommodated in terms of an
underlying contract between those
two parties, where his intention
was to act as an accommodation
party as referred to in section
26(1) of the Bills of Exchange Act
(no 34 of 1964). The
accommodation party may be
liable on a cheque to a party
which has not given value
therefor, but not where the
accommodation party does not
intend to accept such liability.
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THE FACTS

In return for a fee, Knuttel drew
a cheque in favour of M Turner or
bearer and handed it to Turner.
Turner indorsed the cheque and
handed it to Sundelson. By
agreement between them,
Sundelson was to exchange the
cheque with a third party for cash
and pay this to Turner, failing
which the cheque was to be
returned to Turner.

The third party did not pay cash
for the cheque. Sundelson then
handed the cheque to his
attorneys with instructions that
they collect payment of it. The
attorneys presented the cheque for
payment but it was returned by
the bank with the comment
‘payment stopped’.

Sundelson brought an action
against Knuttel for payment of the
amount of the cheque.

THE DECISION

Knuttel was an accommodation
party as defined in section 26(1) of
the Bills of Exchange Act (no 34 of
1964), ie a person who had signed
a bill as drawer, acceptor or
indorser, without receiving value
therefor, but for the purpose of
lending his name to some other
person. Knuttel’s intention had
been to sign the bill for this
purpose and not for the purpose
of receiving a fee for having done
so in terms of the underlying

Cheques

contract between himself and
Turner. Accordingly, he was an
accommodation party as referred
to in section 26(1).

In respect of the cheque,
Sundelson was not a holder in due
course because Turner had given
no value to Knuttel, in the form of
a quid pro quo, for the cheque.
Furthermore, as an
accommodated party, Turner had
no right to sue on the cheque and
could therefore cede no such right
on Sundelson. As an immediate
party to the cheque, Knuttel was
entitled to raise the terms of the
contract between himself and
Turner as against Sundelson’s
claim. Sundelson had also given
no value for the cheque, with the
result that Sundelson could
invoke section 26(2) of the Act to
avoid liability toward him. The
section provides that an
accommodation party is liable on
the bill to a holder for value.

While it is possible for an
accommodation party to be liable
to a holder who has acquired a bill
gratuitously, where the
accommodation party and the
holder have entered into a
contract to that effect, in the
present case Knuttel and
Sundelson had entered into no
such contract and Knuttel had not
intended that he would be liable
on the cheque to anyone who took
it without giving value therefor.
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MORRIS v BENSON AND HEDGES

A JUDGMENT BY HEHERJ
WITWATERSRAND LOCAL
DIVISION

16 MARCH 2000

2000 (3) SA 1092 (W)

Copyright

A claim for a reasonable royalty
may be made in respect of a
copyright infringement taking
place prior to the date on which
section 24(1A) of the Copyright
Act (no 98 of 1978) came into
operation.

THE FACTS

Morris brought an action against
Benson and Hedges alleging it
had infringed his copyright
during the period 1988-1994. He
did not claim damages but
claimed a reasonable royalty
which would have been payable
to a licensee in respect of the
broadcasting of a musical work.

Benson and Hedges excepted to
the claim on the grounds that
section 24(1A) of the Copyright
Act (no 98 of 1978) in the form on
which Morris based his claim for a
reasonable royalty came into force
on 1 January 1998. As Morris
alleged an infringement of
copyright prior to this, he was
therefore not entitled to a
reasonable royalty on the basis of
this provision.

Section 24(1A) provides that in
lieu of damages, a plaintiff may be
awarded an amount calculated on
the basis of a reasonable royalty
which would have been payable
by a licensee in respect of the
work concerned.

THE DECISION

A reasonable royalty is not
equivalent to the patrimonial loss
which would be claimed as
damages. It was not recognised as
a distinct head of damages under
the common law prior to the
enactment of section 24(1A).
Accordingly Morris’ claim as
framed could not be considered to
be one which would have been
recognised before the enactment
of that section.

The amendment of the
Copyright Act which was effected
by the provisions of section 24(1A)
was not intended to operate
retrospectively. However, the
rights provided for in it may
supplement accrued rights. The
right conferred in section 24(Al)
related to an ‘award’, indicating
that it was to be related to the date
of judgment, not the date of
infringement. This indicated that
the intention was to make an
exception to the rule against
retrospectivity and entitle a
claimant to a reasonable royalty
calculated on the date of
judgment.

The exception was dismissed.
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THE RIZCUN TRADER (NO 4)
MV RIZCUN TRADER v MANLEY APPELDORE SHIPPING LTD

JUDGMENT BY VAN REENEN ]
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

12 APRIL 2000

2000 (3) SA 776 (C)

Shipping

Whether or not an order of arrest
should be set aside ont he grounds
of breach of the uberrimae fies rule
depends on the extent of the
breach, the reasons for non-
disclosure, the extent to which the
court might have been influenced
by proper disclosure, the
consequences of denying relief to
the applicant on the ex parte
order, and the interests of
innocent third parties. A foreign
party which impliedly submits to
the jurisdiction of the court by
bringing arrest proceedings in
South African will not be
considered to have submitted to
the jurisdiction of the court for
purposes of a claim for damages
for wrongful arrest as this will
not normally be considered to be
related to matters relevant to
security, for which the ship was
initially arrested.

THE FACTS

Manley Appledore Shipping Ltd
chartered the Manley Appledore to
Ikhlas Offshore Shipping Co Ltd
which sub-chartered the ship to
Continental Grain Co Ltd. This
ship proceeded to Kangla, India,
to load bagged rice for discharge
at two African ports. During off-
loading at Guinea Bissau, cargo
receivers alleged short loading of
the cargo in Kangla, and arrested
the cargo. They also brought a
claim against Continental Grain in
an amount of $37 984 for delays in
the delivery of the cargo. Two
cargo receivers claiming claimed
shortages in quantities of the
cargo to be delivered to them
under bills of lading and arrested
the ship.

Manley Appledore undertook to
supply substitute rice to the two
claimants and procured a letter of
undertaking in the sum of $200
000 for legal fees incurred by the
cargo receivers. The ship was
released.

Manley Appledore then arrested
the Rizcun Trader to obtain
security for a claim it intended to
bring against Ikhlas Offshore
Shipping Co Ltd. The claim was to
be brought by arbitration
proceedings in London for
payment of US$1 028 535. Manley
alleged that the Rizcun Trader was
an associated ship of the Manley
Appledore.

The claim intended to be brought
against Ikhlas was said to be
based on clause 8 of the New York
Produce Exchange time
charterparty, which was modified
to provide that the charterers
were to load, stow and trim,
discharge and if necessary, tally, lash,
unlash, dunnage and secure the
cargo at their expense under the
supervision and responsibility of
the captain, who was to authorise
the charterer’s agents to sign bills of
lading for cargo as presented, in
conformity with the mate’s or tally
clerk’s receipts. The emphasized

words were the modifications
added to the pro forma clause.
They were not however, cited in
the application for the arrest of the
Rizcun Trader.

The Rizcun Trader applied for an
order setting aside its arrest. It
also applied for an order that
Manley Appledore provide
security for a damages claim for
wrongful arrest.

THE DECISION

If the modifications to clause 8 of
the NYPE form had been brought
to the attention of the judge who
granted the order for the arrest of
the Rizcun Trader, it might have
influenced the decision to arrest
the ship. The effect of the
modifications was to allocate
responsibility for cargo claims to
the shipowner, and the effect of
this was to deny Manley
Appledore a claim against Ikhlas
arising from such claims. The
uberrima fides rule, which was
applicable in that the application
for the arrest of the ship had been
brought ex parte, had therefore
been flagrantly violated in the
arrest application.

Whether or not the order of
arrest should be set aside
depended upon the extent of the
breach of the uberrima fides rule,
the reasons for non-disclosure, the
extent to which the court might
have been influenced by proper
disclosure, the consequences of
denying relief to the applicant on
the ex parte order, and the
interests of innocent third parties.
Taking all of these factors into
account, the order of arrest should
be set aside.

As far as the claim for security
for its damages claim was
concerned, this was based on
section 5(4) of the Admiralty
Jurisdiction Regulation Act (no
105 of 1983) which provides that
any person who without
reasonable and probable cause
obtains the arrest of property shall
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be liable for such loss or damage
to any person suffering loss or
damage as a result thereof. Its
entitlement to security was based
on section 5(2)(b) or (c) of the Act.
Rizcun Trader’s claim was only
enforceable by an action in
personam as an arrest in terms of
section 5(5) of the Act would not
be possible. One of the
requirements for such an action is
that the parties were subject to the
jurisdiction of the court. Both
parties would be considered to

have submitted themselves to the
jurisdiction of the court in regard
to issues relating to security, but
their consent or submission to the
court’s jurisdiction was not also
relevant to unrelated matters such
as the claim for damages. There
was no evidence that Manley
Appledore had tacitly consented
to the court’s jurisdiction in this
respect. Since the Rizcun Trader
had not shown that the court had
jurisdiction in regard to its claim
for damages, its application for

Shipping

e e 1

security had to fail.

Rizcun Trader had also failed to
show that it had a prima facie case
in respect of its damages claim,
since it was not necessarily so that
Manley Appledore obtained the
arrest of the ship without
reasonable or probable cause. It
had also failed to show that it had
a genuine and reasonable need for
security but only that it would be
convenient to it to have a source
from which its damages claim
could be met.

Has the Rizcun Trader succeeded in showing that its counterclaim against
Manley Appledore Shipping will be enforceable in this Court? Jurisdiction is
invariably present in those instances where the claims in convention and
reconvention are enforced or intended to be enforce in the same forum (cf the Luis
(supra); the Leresti (supra); not so in a case such as the present where the
“counterclaim" is to be enforced in a forum where no other proceedings will be
pending between the parties. As both the Rizcun Trader and Manley Appledore
Shipping are peregrini of this Court and have no property within its area of
jurisdiction, the only basis on which this Court would be able to entertain the
damages claim would be the existence of consent of submission to its jurisdiction.




127

SAD HOLDINGS LTD v SOUTH AFRICAN RAISINS (PTY) LTD

A JUDGMENT BY NGOEPE JP
TRANSVAAL PROVINCIAL
DIVISION

15 MARCH 2000

2000 (3) SA 766 (T)

Competition

The Competition Act (no 89 of
1998) does not apply to acts
subject to or authorised by public
regulation such as those to which
the Marketing of Agricultural
Products Act (no 47 of 1996)
applies. Accordingly the
Competition Tribunal has no
jurisdiction to make orders in
respect of the marketing of
agricultural produce to which that
Act applies.

THE FACTS

In 1998, SAD Holdings Ltd
obtained an order in the Northern
Cape Division of the High Court
restraining South African Raisins
(Pty) Ltd from receiving or
keeping any of SAD’s containers
on its premises. The containers
were used for the collection and
delivery of raisins by producers of
grapes in terms of an arrangement
recorded in SAD’s Articles of
Association. The producers were
shareholders of SAD and were not
entitled to deliver their produce in
the containers to anyone other
than SAD.

SAD later obtained an order that
South African Raisins was in
contempt of the court order and a
fine and sentence were imposed
on it.

In November 1999, South
African Raisins obtained an
interim order by the Competition
Tribunal established in terms of
the Competition Act (no 89 of
1998) restraining SAD from taking
punitive action against any of its
shareholders. SAD appealed to
the Competition Appeal Court.
South African Raisins applied for
and obtained an order that the
interim order would not be
suspended by the noting of the
appeal. The Tribunal also ruled
that the notice of appeal was
invalid and of no effect.

SAD then applied in the
Transvaal Provincial Division of
the High Court for an order that
pending the finalisation of their
appeal, both orders by the
Tribunal be suspended. It later
applied for an amendment to this
relief and sought an order that the
entire proceedings before the
Tribunal were null and void as the
Tribunal did not have jurisdiction
to adjudicate the dispute. The

latter relief was sought on the
grounds that the Competition Act
did not apply to the matter as
another Act did, the Marketing of
Agricultural Products Act (no 47
of 1996).

THE DECISION

Section 3(1)(d) of the
Competition Act provides that the
Act does not apply to acts subject
to or authorised by public
regulation. The collection of dried
grapes in the containers in
question was done for the purpose
of marketing them, which meant
that the Marketing of Agricultural
Products Act applied to this
activity. Since it did, it was an act
subject to public regulation as
contemplated in the Competition
Act, and the exception to the
applicability of that Act as
provided for in section 3(1)(d) was
applicable.

As the activity which was the
subject of dispute between the
parties was an activity subject to
public regulation and not subject
to the Competition Act, the
Tribunal did not have jurisdiction
over the dispute.

As far as the High Court’s
jurisdiction was concerned, South
African Raisins contended that
this did not apply as section 65(3)
of the Competition Act provides
that the Competition Tribunal and
the Competition Appeal Court
share exclusive jurisdiction in
matters relevant to the
interpretation and application of
that Act. This section however,
could not apply at the present
time as the Competition Appeal
Court had not yet started
functioning and judges had not
yet been appointed to it.

The orders of the Competition
Tribunal were set aside.
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THE COMMISSIONER FOR THE SOUTH AFRICAN

REVENUE SERVICE v EAST COAST SHIPPING (PTY) LTD

A JUDGMENT BY McCALL]
DURBAN AND COAST LOCAL
DIVISION

4 JULY 2000

2000 CLR 409 (D)

Companies

A court exercising its discretion

on whether or not to order a
plaintiff to furnish security for
costs of the action it has brought
may take into account the fairness
of requiring the provision of such
security. The merits of the dispute
between the parties is not relevant
in the decision whether or not to
order the provision of such
security.

THE FACTS

The Commissioner for the South
African Revenue Service seized
and held certain tyres in which
East Coast Shipping (Pty) Ltd had
an interest, in terms of section
3A(3) of the Import and Export
Control Act (no 45 of 1963). It then
retained them and seized further
tyres in terms of section 88(1) of
the Act.

The seizure of the tyres seriously
affected East Coast’s financial
standing. Some of the tyres had
been sold and the amount
received in payment of them was
being held in trust pending the
outcome of the dispute between
the parties.

East Coast instituted actions for
the release of the tyres. The
Commissioner defended the
actions and brought an
application for the provision of
security for costs in the actions
which East Coast had brought.

THE DECISION

The merits of the dispute
between the parties were
irrelevant in deciding whether
security should be furnished. It
was, in any event, impossible to
determine from the pleadings in
the action brought by East Coast
what the prospects of success
were or the merits of the

respective claims and defences.
The nature of the claim and the
defence to it could however, be
taken into account in the court’s
exercise of its discretion whether
or not to order the provision of
security.

The seizure of the tyres had
seriously affected East Coast’s
ability to find security. It would
therefore be unjust to allow the
Commissioner to take advantage
of the effects of his own action by
requiring East Coast to put up
security for that action. The Act
conferred extensive powers on the
Commissioner, and to extend
them further by requiring that
security be furnished in an action
brought to challenge the exercise
of those powers would be
unconscionable.

It was also significant that the
money being held in trust would
be available to the Commissioner
should he successfully defend the
action brought against him. The
Commissioner would also receive
in forfeit the entire stock of tyres
which had been seized. The
Commissioner also had available
to him a remedy in criminal
proceedings which could have
been brought against East Coast in
terms of the Act.

The application for the provision
of security was refused.
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VEREINS- UND WESTBANK AG v VEREN INVESTMENTS

A JUDGMENT BY STEGMANNJ
(SCHABORT Jand
LABUSCHAGNE J concurring)
WITWATERSRAND LOCAL
DIVISION

16 MAY 2000

2000 (4) SA 238 (W)

A buyer of goods who has
authorised the issue of a banker’s
letter of credit to pay for them
may only countermand the
instruction to the bank issuing the
letter of credit to pay where it had
been established that the seller
has committed a fraud. If
documents that, on their face,
conform with the requirements of
the letter of credit have been
presented on behalf of the seller,
the seller must be paid in
accordance with the terms of the
letter of credit. The fact that the
issuing bank has transferred funds
payable to the beneficiary to an
account designated for that
beneficiary and marked
‘interdicted’ does not mean that
the bank has made payment to the
beneficiary.

THE FACTS

Veren Investments wished to
import two Mercedes Benz motor
cars into South Africa. It
authorised a firm named Pinebro
to attend to this and Pinebro
arranged for their acquisition
from Boli Speditions- und
Vermittlungsgeschafte GmbH, a
German company. Pinebro
applied for an irrevocable letter of
credit for the purchase from Boli
of the two motor cars, but after
this application was declined,
requested Irvine Trade Finance
(Pty) Ltd to do so. It paid Irvine
R1 283 174 for this purpose.

Irvine applied to Nedbank for
the issue of a letter of credit for
US$434 782,61. Irvine paid into a
Nedbank account R1 119 356,60
and in February 1991, Nedbank
issued the letter of credit,
specifying Boli as the beneficiary
and stating the payment date as
360 days after issue. The letter of
credit cited Vereins- und
Westbank, Hamburg, as the
paying bank to which the funds
would be made available. It was
made subject to the Uniform
Customs and Practice for
Documentary Credits 1983
Revision ICC.

Vereins advised Boli of the letter
of credit, discounted the amount
and made an immediate payment
to Boli. It took cession of Boli’s
rights in terms of the letter of
credit. This was done in terms of a
‘forfaiting transaction’ between
those two parties.

Bills of lading were issued in
February 1991 and Boli forwarded
these to Vereins. This, and the
commercial invoices were
forwarded to Nedbank. In
November, Irvine informed Boli
that the motor vehicles had not
arrived in South Africa. Boli
responded by furnishing a copy of
an invoice addressed to it by an
English company recording the
sale of two Mercedes Benz motor

cars, a bill of lading showing
receipt of the vehicles at a
container base in Essex and
shipment on a vessel for delivery
in Durban, a letter of credit issued
by Vereins and confirmation of
the issue of combined transport
bills of lading. These documents
related to the acquisition and
shipment of four motor vehicles
none of which were the two
acquired by Pinebro from Boli.

Irvine informed Nedbank of its
failure to receive the two motor
cars. After consultation with the
Reserve Bank, Nedbank paid the
amount of the letter of credit into
a blocked account in the name of
Vereins. The Reserve Bank later
authorised the release of the
funds. Veren Investments then
obtained an interim interdict
restraining Nedbank from dealing
with the proceeds of the letter of
credit pending the institution of
an action for a declaration
confirming Veren’s entitlement to
the money. Veren then brought
that action. The interim interdict
was later substituted with an
order preventing Nedbank from
discharging its obligations in
terms of the letter of credit.

Vereins applied for an order
declaring that Nedbank had
discharged its obligations under
the letter of credit when it made
payment into the blocked account,
and compelling Nedbank to pay it
the money standing to the credit
of an account in its name, pre-
fixed with the word ‘Interdicted’,
to which Nedbank had transferred
the money. Veren opposed this
application.

THE DECISION

A buyer of goods who has
authorised the issue of a banker’s
letter of credit to pay for them
cannot countermand this
instruction to the bank issuing the
letter of credit on account of a
dispute with the seller over the
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quality or quantity of the goods. If
documents that, on their face,
conform with the requirements of
the letter of credit have been
presented on behalf of the seller,
the seller must be paid in
accordance with the terms of the
letter of credit. However, where it
has been established that the seller
has committed a fraud, the bank’s
customer may countermand his
instruction to the bank. The bank
must then decide whether the
fraud is sufficiently well
established to justify a
dishonouring of the undertaking
to pay made in the letter of credit.
Vereins contended that Nedbank
had made the payment to it when
it paid the amount of the letter of
credit into the blocked account
opened in its name. However, the
fact that the Reserve Bank had
authorised the release of the
blocked funds did not make them
unconditionally payable. Whether
or not they had to be paid to
Vereins still depended on its
entitlement to them. That
entitlement depended on a
determination of matters relating

to the transactions underlying the
letter of credit, including the
authenticity of bills of lading
relating to the shipment of two
Mercedes Benz motor cars from
Hamburg for discharge at
Durban, confirmation of their
shipment, a determination that no
fraudulent misrepresentation had
taken place in the presentation of
the bill of lading to Vereins, that
the failure to receive the motor
cars was not a result of Irvine’s
failure to produce the relevant bill
of lading, confirmation of the
validity of the forfaiting
transaction and a determination of
whether or not payment by
Nedbank into the blocked account
amounted to a discharge of its
obligations in terms of the letter of
credit.

Having regard to the disputes of
fact, the court was not able to
make any findings necessary to
justify the declaratory order
sought by Vereins. These disputes
of fact would be the subject of
determination by the trial court in
the action which had been
brought by Veren. Until it was

determined that Nedbank did
have an obligation to make
payment in terms of the letter of
credit it would be premature to
order that it discharged that
obligation when it credited the
blocked account with that
amount.

As far as the order for payment
was concerned, the interdict
preventing Nedbank from making
payment could be construed as
conditional upon it being shown
that Nedbank had been obliged to
make payment, not as conditional
upon it being shown that by
effecting the book entries by
which the money payable under
the letter of credit had been
transferred from the blocked
account to Vereins, Nedbank had
effectively made payment to
Vereins. The condition however,
had not been shown to have been
fulfilled as it had not yet been
shown that it had discharged its
obligations under the letter of
credit, this being a matter for
determination by the trial court.

The orders sought by Vereins
were refused.
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BACHNLAL v THE NORTH CENTRAL LOCAL COUNCIL AND
THE SOUTH CENTRAL LOCAL COUNCIL FOR THE DURBAN

METROPOLITAN AREA

A JUDGMENT BY PILLAYJ
DURBAN AND COAST LOCAL
DIVISION

30 JUNE 2000

2000 CLR 421 (D)

A party to an agreement which
provides for notice of default prior
to cancellation may not
summarily cancel the agreement
where the default may be
remedied within the time period
provided for in the notice period.
The party cancelling may depend
on default which occurs at some
time prior to a date by which such
default would no longer be
considered a breach of the
agreement.

THE FACTS

The North and South Central
Local Council for the Durban
Metropolitan Area sold certain
property to Bachnlal subject to a
term (recorded in clause 27) that
Bachnlal was prohibited from
letting the property for a period of
five years from the date of the
agreement, or until the whole of
the balance of the purchase price
and interest had been paid. Clause
39 of the agreement provided that
the council had the right to cancel
the agreement upon a breach of
any of its terms. It was provided
that such breach would be
considered to be a material breach
of such term.

The council alleged that Bachnlal
had breached the agreement by
letting the property to Mohanlal,
the second respondent, within the
five-year period referred to in
clause 27, and in a letter
addressed to him, it cancelled the
agreement. Bachnlal had in fact
entered into a lease with Mohanlal
within five years of the agreement
having been entered into. The
letter of cancellation was
however, sent to Bachnlal after the
expiry of the five-year period.

Bachnlal contended that the
council was not entitled to cancel
the agreement because (i) the
letter notifying the cancellation
did not expressly state that he was
in default of the terms of the
agreement, (ii) when he received
the letter, which was more than
five years after conclusion of the
agreement, he was not in breach
of the agreement, and (iii)
cancellation was not preceded by
a notice requiring that his default
be remedied within a period of
seven days, as provided for in
clause 39.

Bachnlal sought an order that the
purported cancellation by the
council was invalid.

Shortly before the council’s letter
of cancellation, Bachnlal gave
notice to Mohanlal to vacate the
property. Mohanlal refused to do
so. Bachnlal sought an order
against him that their lease was
lawfully cancelled and requiring
that he vacate the property.

THE DECISION

The council would have been
entitled to cancel the agreement if
breach had occurred within the
initial five-year period and
cancellation took place within that
period as well. There was no
reason to distinguish this situation
from that pertaining where the
breach occurred after the five-year
period and cancellation took place
after the expiry of that period. The
right to cancel after the expiry of
this period was also necessary to
prevent the dishonest attempts to
circumvent the object of
agreements such as these, ie the
provision of low-cost housing to
those in need of it.

As far as the summary nature of
the cancellation was concerned,
the fact that the breach was
capable of remedy was significant.
That it was so meant that the
seven-day notice period should be
applied to the procedures for
cancellation and Bachnlal was
entitled to have such notice prior
to cancellation.

As far as the lease agreement
was concerned, it was not affected
by any illegality in respect of
Bachnlal’s title to the property.
There was no evidence that
termination of that agreement had
not been lawfully effected and it
had to be considered a valid
termination.

The orders sought by Bachnlal
were granted.
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DEMMERS v BOLAND BANK BPK

A JUDGMENT BY LEVINSOHNJ
(McLAREN Jand PC
COMBRINCK J concurring)
NATAL PROVINCIAL DIVISION
17 MARCH 2000

2000 CLR 481 (N)

A settlement agreement entered
into in the knowledge that one of
the parties has allegedly
defrauded the other party and
which is intended to settle all
disputes between the parties
effectively compromises the claim
which the defrauded party might
have had against the other.

THE FACTS

Demmers entered into an
agreement with NBS Boland Bank
Ltd (the ‘bank’) and three other
parties in terms of which he
conferred on the bank an option to
purchase from him 76% of the
shares in Holdem (Pty) Ltd . It
was provided that if the bank
accepted the offer to purchase
these shares, an option was
conferred on it to also purchase
the remaining 24%. On the day
before the expiry of the second
option was to expire, the parties
entered into a second agreement.

In terms of the second agreement
recorded that the various rights,
claims and obligations of the
parties between themselves were
settled and they waived any
claims against the other. All
existing agreements were
cancelled. Demmers irrevocably
acknowledged that he had no
further claims against the bank,
whether in contract or delict, and
he and the bank waived any claim
alleged to subsist against the
other.

The bank acquired 100% of the
shareholding in Holdem.

Demmers then alleged that in its
capacity as banker to the group of
companies of which Holdem was
a part, the bank had acquired
knowledge of Holdem’s affairs, on
the basis of which it represented
to him that the group of
companies was hopelessly
insolvent and faced winding up.
As a result of those
representations, Demmers had
been induced to enter into the two
agreements and in the
circumstances, he was entitled to
rescind the agreements and
recover damages. Demmers
brought an action against the bank
claiming such relief.

The bank excepted to the claim
on the grounds that as the second
agreement was a compromise or
settlement including the waiver or
rights and the cancellation of
existing agreements, and that at
the time of entering into it
Demmers was aware of the facts
which he alleged the bank had
failed to disclose to him when
entering into the first agreement,
Demmers had alleged that the
second agreement had been
induced by a misrepresentation
which was not causally linked to
the conclusion of the second
agreement.

THE DECISION

The second agreement was
clearly intended to settle a dispute
which had arisen out of the first
agreement. The terms of the
settlement were stated widely and
could be understood to include a
settlement of a claim based on
fraudulent misrepresentation.
Demmers had been aware of the
facts upon which such a claim
could be based when he entered
into the second agreement and
could therefore be considered to
have settled and compromised his
claim in respect thereof when he
entered into the second
agreement.

Were it to be thought that the
second agreement was entered
into at a time when Demmers was
unaware of the full extent of the
alleged fraud being perpetrated
on him, and had been induced to
enter into the agreement because
of his ignorance, this would be
inconsistent with the allegation
that Demmers entered into the
agreement because of the option
conferred on the bank in the first
agreement.

The exception was upheld.
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CONTINENTAL GRAIN SA (PTY) LTD v

BRAEBURN MILLING

A JUDGMENT BY LEVINSOHN J
DURBAN AND COAST LOCAL
DIVISION

31 AUGUST 2000

2000 CLR 517 (D)

The terms of a contract may be
inferred by a course of dealing
conducted by the parties in
similar contracts entered into
prior to the contract in question.

THE FACTS

In June 1997, Continental Grain
SA (Pty) Ltd agreed to sell
Braeburn Milling 2000 metric tons
of wheat at a basic price of R945
per mt, delivery to be effected
from September to December of
that year. It was not agreed that
he price would escalate for each
month of delivery, but this did in
fact take place and Braeburn
accepted the obligation of paying
the escalated prices. In September
1997, the parties concluded a
further sale agreement, in terms of
which Continental would deliver
a further 2000mt of wheat to
Braeburn between January and
April 1998. The base price was
agreed at R968 per mt but no
escalation was agreed.

The contracts were concluded
orally and immediately they were
concluded, Continental placed
orders with its holding company
for delivery of the wheat.

In December 1997, Continental
sent a fax to Braeburn requesting
that it sign an unsigned contract in
respect of the second sale, quoting
prices varying upwards from
R968 per mt for each month of
delivery. Braeburn queried the
stated price but after discussions
between the parties, the price was
set at R965 per mt escalating at
R35 per month, and the quantity
was reduced to 1500mt.

Braeburn took delivery of some
of the wheat, but queried the

calculation of the escalations. By
the end of April, it had not taken
delivery of a quantity of the wheat
and refused to do so. Continental
took the view that Braeburn had
repudiated the contract and
brought an action for payment of
damages in the sum of R711 295.
Braeburn contended that no
contract as alleged by Continental
had been concluded and that it
had accordingly not been obliged
to take delivery of the wheat.

THE DECISION

Although no escalation was
agreed in the contract concluded
in September 1997, Braeburn
knew from past experience that
escalation would take place. The
escalation was a result of known
factors such as storage charges
and interest. It could therefore be
inferred that both parties agreed
on an escalation factor. That the
parties had agreed to an escalation
could also be inferred by the
course of dealings they had
entered into during the
development of their business
relationship.

As all the terms of the contract
were sufficiently certain, the
parties had concluded a contract.
It followed that Braeburn’s refusal
to take delivery of the balance of
the wheat was a repudiation of
the contract.

The action succeeded.
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MIA v DJL PROPERTIES (WALTLOO)

(PTY) LTD

A JUDGMENT BY DE VILLIERSJ
TRANSVAAL PROVINCIAL
DIVISION

7 AUGUST 2000

2000 (4) SA 220 (T)

Parties may record the
circumstances in which a
suspensive condition of their
agreement will be deemed to be
fictionally fulfilled. The
suspensive condition will
however, remain a condition for
the benefit of the party for whose
benefit it was originally included.
A deliberate failure to fulfil the
condition will not amount to a
breach of contract but will allow
the application of the doctrine of
fictional fulfilment, and a failure
to honour ensuing obligations
will give rise to enforcement of
the other party’s rights.

THE FACTS

Mia purchased fixed property
from DJL Properties (Waltloo)
(Pty) Ltd for R1 850 000. In terms
of clause 3.2.2 the sale was subject
to Mia obtaining a bank or
building society bond in an
amount of R1 400 00 within 20
days of acceptance of his offer.
The clause provided that the
condition would be deemed to
have been fulfilled as soon as Mia
or the estate agent received
confirmation that the bond had
been approved by the mortgagee
concerned.

DJL alleged that Mia had failed
to apply for a bond of R1 400 000
but had applied for a bond of R1
850 000, and had also failed to co-
operate with the banks to which
application had been made to
finalise the bond application. It
contended that the suspensive
condition should be considered to
have been fictionally fulfilled. Mia
failed to furnish the guarantees
for payment of the purchase price
and DJL called upon him to
remedy this breach of contract.
Mia failed to do so and DJL
cancelled the agreement and
claimed damages.

DJL’s claim proceeded to
arbitration and damages of
R300 000 were awarded to DJL.
Mia brought review proceedings.

THE DECISION

The provision for the deemed
fulfilment of the suspensive
condition referred to in clause

3.2.2 showed an intention to apply
the doctrine of fictional fulfilment
should Mia deliberately fail to
apply for a bond within the time
stipulated. This was therefore not
a provision which set out
circumstances of a breach of
contract, but one which affirmed
that fictional fulfilment would
apply in the circumstances
provided for. It followed that DJL
was not entitled to cancel the
agreement merely because Mia
failed to apply for the bond within
the stipulated time.

The suspensive condition
operated for the benefit of Mia
and not DJL. Mia would have
been entitled to furnish
guarantees without obtaining the
bond at all. For this reason as well,
Mia could not become obliged
toward DJL merely for having
failed to procure the bond within
the time stipulated.

Mia had however waived the
protection of clause 3.2.2 by
having applied for a bond of
R1 850 000. That meant that the
suspensive condition no longer
operated and the agreement
became unconditional. Mia had
thereafter failed to deliver the
guarantees as required in the
agreement and thereby breached
his obligations in terms of the
agreement. DJL had accordingly
been entitled to cancel the
agreement.

The application to review the
arbitration proceedings was
dismissed.



K&S DRY CLEANING EQUIPMENT v SOUTH
AFRICAN EAGLE INSURANCE CO LTD

A JUDGMENT BY LABEJ
(PRELLER AJand CASSIM Al
concurring)
WITWATERSRAND LOCAL
DIVISION

17 FEBRUARY 2000

2000 CLR 494 (W)

Insurance

An insured which holds rights to
property but does not own the
property is required to establish
the basis of its rights to such
property in order to show it has
locus standi to sue an insurer in
respect of damage caused to the
property. A time-bar clause in an
insurance policy cannot be read
subject to an implied term that
the provision will not apply in
certain circumstances if the
insured fails to attempt to obtain
an extension of time in order to
comply with the time limit.

THE FACTS

K& S Dry Cleaning Equipment
insured a building against
damage with South African Eagle
Insurance Co Ltd. The second
appellant, Osizweni Dry Cleaners,
which rented the building from
K&S, insured equipment in the
building with the second
respondent, South African Special
Risks Insurance Association,
against certain perils which were
excluded in the SA Eagle policy,
viz loss or damage caused in the
furtherance of political aims or by
public disorder, but excluding loss
brought about by theft.

The SA Eagle insurance policy
provided that the property
insured was ‘all premises as stated
in each owned or occupied or
used by the insured for the
purposes of the business’. The
property to which K&S held rights
was owned by the local authority,
Thokoza Town Council, and was
an affected site in terms of the
Conversion of Certain Rights to
Leasehold Act (no 81 of 1988). A
certain Nhlapo was the lessee of
the land and he held the land as
nominee for K&S which erected
the building on the land. K&S
contended that because the parties
knew that K&S could not acquire
ownership of land in Thokoza,
they must have intended that its
lesser rights in respect of the
property would entitle it to cover
for the perils referred to in the
policy.

In terms of clause 6(b) of the
policy with SA Eagle, no claim
would be payable after the expiry
of 24 months from the happening
of any event unless the claim was
the subject matter of a pending
legal action.

In August 1993, the building was
damaged in circumstances of
political instability and rioting in
the area where the building was
situated. The evidence showed
that it had been done by a certain
party whose motivation was theft
of the equipment.
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On 25 October 1996, K&S and
Osizweni instituted action against
SA Eagle for payment in terms of
the insurance policy. SA Eagle
repudiated the policy on the
grounds that it had become time-
barred in terms of clause 6(b).
They also brought an action
against SASRIA on the grounds
that the damage caused to the
building was brought about by
public disorder.

THE DECISION

K&S did not hold rights of
ownership in respect of the land.
It had not shown that it had any
other rights in the land and
accordingly lacked the locus
standi to bring an action against
SA Eagle.

As far as the defence based on
clause 6(b) was concerned, K&S
sought to meet this with the plea
that the policy was to be
interpreted subject to a tacit term
that if the circumstances were
such that it could not comply with
the time bar, it would be excused
from doing so. However, there
was no basis for importing such a
tacit term. K&S could have asked
for an extension of the time limit
provided for in the clause. This
meant that the tacit term was not
required to give business efficacy
to the insurance contract. The
evidence did not show that it was
impossible or dangerous for them
to have ascertained the extent of
the damage to its property. This
was therefore not a reason to
excuse them from compliance
with the clause.

As far as the claim against
SASRIA was concerned, the
exclusion applied. The evidence
had shown that the property was
damaged in the course of theft
from the premises. Furthermore,
the loss arising from the theft was
an interruption of the causes
provided for in the policy for
which cover would be provided.

The action was dismissed.
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MARQUES v UNIBANK LTD

A JUDGMENT BY CLOETE]
WITWATERSRAND LOCAL
DIVISION

29 OCTOBER 2000

2000 CLR 451 (W)

Credit Transactions

A credit receiver is obliged to
ensure that he receives notices
sent to his domicilium address. A
letter which is sent to a credit
receiver in terms of section 11 of
the Credit Agreements Act (no 75
of 1980) need not be received by
the credit receiver in order for
there to be proper compliance
with the notification provisions
of the section. Accordingly, a
registered letter which is returned
to the credit grantor by the post
office ‘unclaimed’ does comply
with the provisions of this
section.

THE FACTS

Unibank Ltd sold a motor
vehicle to Marques in terms of a
written contract which was
governed by the Credit
Agreements Act (no 75 of 1980). In
terms of clause 10(a), upon default
by Marques, Unibank would be
entitled to claim immediate
payment of all amounts payable
in terms of the contract, or cancel
the contract and repossess the
vehicle and claim the difference
between the balance outstanding
and the value of the vehicle.

Marques did default and
Unibank sent a letter to him by
registered post notifying him of
arrears outstanding and
indicating that if the arrears were
not paid within thirty days of the
posting/receipt of the letter, it
would cancel the contract and
claim possession of the vehicle.
The letter was returned to
Unibank by the post office and
marked ‘unclaimed’.

Unibank then brought an action
against Marques for confirmation
of its cancellation of the contract,
return of the vehicle to itself,
payment of the sum due in terms
of clause 10(a) of the contract and
forfeiture of all instalments paid.
Marques was unable to return the
vehicle to Unibank. Unibank
obtained judgment in its favour
for payment of the balance
outstanding in terms of the
contract.

On appeal, Marques challenged
Unibank’s right to claim payment
of the balance outstanding on the
grounds that the letter sent to him
failed to comply with section 11 of
the Act. The section provides that
no credit grantor shall be entitled
to claim the return of goods
subject to a credit agreement
unless the credit grantor has, by
registered letter, notified the

credit receiver of his failure to
comply with his obligations in
terms of the credit agreement and
has required him to comply
within thirty days of the posting
of the letter.

THE DECISION

Unibank was obliged to comply
with the provisions of section 11
in order to impose on Marques the
obligations under the contract. Its
claim for return of the vehicle was
necessary in order to enable it to
quantify its damages and entitle it
to claim liquidated damages as
provided for in clause 10(a). The
question was whether or not the
letter sent to Marques complied
with section 11 of the Act.

The letter contemplated two
alternatives: that the thirty-day
period would run from the date of
posting or from the date of
receipt. The latter did not take
place. Accordingly, the former
applied, and the thirty-day period
began on the date of posting of the
letter. The fact that the letter did
not actually come to the notice of
Marques did not mean that
section 11 had not been complied
with. This is because the section
provides that the letter must be
sent by registered post. The credit
receiver has a duty to ensure that
communications sent to him at his
domicilium come to his attention.

Section 11 of the Act obliges the
credit grantor to ‘notify’ the credit
receiver of his default, not
‘inform’ him of it. This distinction
shows that the intention of section
11 is to require compliance with
its formalities, rather than ensure
that the credit receiver receives
actual notice of his default.

The letter sent by Unibank
therefore did comply with section
11 of the Act. The appeal was
dismissed.



CHOICE HOLDINGS LTD v YABENG INVESTMENT

HOLDING CO LTD

A JUDGMENT BY WUNSH J
WITWATERSRAND LOCAL
DIVISION

6 APRIL 2000

2000 CLR 442 (W)

Insolvency

A company against which an
order has been made for its
winding up is not entitled to an
order suspending the winding up
proceedings pending an appeal
against that order where the basis
of the appeal concerns the process
of liquidation which followed the
grant of the order.

THE FACTS

On 16 July 1999, an order
winding up Choice Holdings Ltd
was made. The basis of the
application for its winding up was
that the company was unable to
pay its debts. Leave to appeal the
order was granted.

The liquidators took control of
the company and instituted an
inquiry in terms of section 417 of
the Companies Act (no 61 of
1973). At the inquiry, the
interrogees contended that the
inquiry was incompetent as the
winding up of the company had
been suspended by the appeal
proceedings which were then
pending.

The company brought an
application for an order
suspending the winding up
proceedings pending the
determination of the appeal. The
application was based on Rule
49(11) which provides that where
an appeal against an order of
court has been noted, the
operation and execution of the
order shall be suspended pending
the decision of the appeal, unless
the court which gave the order
otherwise directs.

THE DECISION

Section 150(3) of the Insolvency
Act (no 24 of 1936) provides that
when an appeal has been noted
against a final order of
sequestration, the provisions of
the Act shall nevertheless apply as
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if no appeal has been noted,
provided that no property
belonging to the sequestrated
estate shall be realised without the
written consent of the insolvent
person. Section 339 of the
Companies Act (no 61 of 1973)
provides that in the winding up of
a company unable to pay its debts,
the provisions of the law relating
to insolvency shall insofar as they
are applicable be applied in
respect of any matter not
specifically provided for by that
Act.

The opening words ‘in the
winding up of a company’ in
section 339 do not apply to the
legal proceedings giving rise to
the grant or refusal of the winding
up order, with the consequence
that section 150(3) is not
applicable to such proceedings.
However, the question was
whether or not what was being
dealt with was a step in the legal
proceedings which led to the
grant of the order, or with the
process of liquidation which had
already begun.

In this case, a final winding up
order was granted. This
commenced the process of
liquidation and the events that
followed were events which took
place in the process of liquidation.
It followed that section 150(3) was
applicable to the events in
question and its provisions were
applicable in the present case.

The application was dismissed.
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MULLER v DE WET N.O.

JUDGMENT BY FLEMMING DJP
(HUSAIN Jand PRELLER AJ
concurring)

WITWATERSRAND LOCAL
DIVISION

14 JUNE 2000

2000 CLR 468 (W)

The sale of property from an
insolvent estate by public auction
or public tender must be
advertised. The provisions of
section 82(1) of the Insolvency
Act (no 24 of 1936) are peremptory
and not merely directory, and
failure to comply therewith
results in invalidity of a sale.

THE FACTS

The creditors in the insolvent
estate of Muller passed a
resolution empowering De Wet
and co-trustees in the insolvent
estate to sell all assets, whether
fixed property or moveable goods
of whatever nature, by public
auction or tender or private treaty
under normal terms applicable to
the practice of sale. A second
resolution empowered the
trustees to sell by public auction,
public tender or private treaty, (i)
Portion 60 (a portion of Portion
43) of the farm Klippooortjie 110,
and (ii) the Remainder of Portion
43 of the farm Klippoortjie 110.
The sale of these properties was
subject to the condition that if the
offer for them was insufficient to
meet the claims of secured
creditors, the offer would not be
accepted without the written
consent of the creditors.

The estate owned Portion 60 of
Klippoortjie, which had not been
cut off from Portion 43. The
advertisement of the auction
which was held for the sale of the
properties however, described the
property as Portion 60, a portion
of Portion 43 of the farm
Klippoortjie 110. The second
property was described in the
advertisement as ‘the remaining
extent of portion 33’.

The properties were sold by
public auction and the sale was
confirmed by the trustees. Muller
brought an application to declare
the sale invalid, basing the
application on the inadequacy of
the resolutions and the failure of
the advertisements to properly
describe the estate property.

THE DECISION

Section 82(1) of the Insolvency
Act (no 24 of 1936) provides that
(a) the trustee of an insolvent
estate shall sell all the property in
the estate as soon as he is
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authorised to do so, and (b) a sale
by public auction or public tender
shall be after notice in the Gazette
and after such other notice as the
Master may direct, and in the
absence of directions from
creditors, upon such conditions as
the Master may direct.

The section implies that,
whichever basis for the sale is
followed, every sale by auction
must be advertised. The reference
to the Gazette is intended to be a
reference to both procedures,
whether the trustee sells the
property with or without
directions from creditors. The
purpose of the provision is to
ensure that a minimum amount of
marketing is adhered to.

The property referred to in the
resolutions and as advertised was
not the property of the insolvent
estate as its description therein
varied from its actual description.
This could not be considered to be
a mere misdescription of the same
property, but a reference to
something other than the property
actually in the estate. The
properties owned by the estate
were never advertised in the
Gazette and there was a failure to
comply with section 82(1). In
consequence, the sale was
prejudicial to the estate, as
potential purchasers would have
been misled by the information
given in the advertisement.

Section 82(8) did not remedy the
defect. The section provides a
protective shield for a purchaser
but does not protect the trustee.

The provisions of section 82(1)
were not directory only. They
require that the property of an
insolvent estate be advertised
according to its proper description
and under the supervision of the
Master. Failure to comply
therewith constitutes a deviation
which results in invalidity of any
sale.

The application was granted.



EX PARTE ANTHONY

A JUDGMENT BY BLIGNAULTJ
(DAVIS Jand IMMERMAN AJ
concurring)

CAPE OF GOOD HOPE
PROVINCIAL DIVISION

29 MAY 2000

2000 (4) SA 116 (C)

In order to prove that
sequestration will be to the
advantage of creditors, an
applicant must give a realistic
indication of what the expected
price of its property will be upon
its sale by the trustee in
insolvency.
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THE FACTS

Anthony and seven others
applied for the sequestration of
their estates. In support of their
applications, they submitted
reports by a valuer who placed a
value on fixed property held by
the applicants. In substantiating
the value, the valuer indicated the
various factors which would
determine the expected price at
which the property would be sold.
He stated that he had followed the
same procedures for valuing
property as would be followed by
a mortgage lender and in the light
thereof, had conservatively valued
the property at 80% of the value
he estimated the value to be.

The valuer also stated that the
actual price received for a
property sold from an insolvent
estate could vary considerably,
even amounting to a nominal
sum. This indicated that the fixing
of a price was unscientific but that
a sale from an insolvent estate
would normally result in a higher
price than one from ordinary
execution proceedings.

A separate affidavit by
Anthony’s attorney affirmed that
banks and financial institutions
were normally willing to lend 80%
of the market value of fixed
property.

The court questioned whether or
not the applicants had adequately
shown that there was an
advantage to creditors in the
sequestration of their estates.

Insolvency

THE DECISION

What had to be determined was
the value of the property if it was
sold by the trustee of the insolvent
person. There was no indication of
what this amount would probably
be.

The valuer had attempted to
determine the market value of the
properties. However, in a sale by
a trustee in insolvency, a willing
buyer and a willing seller were
not present. A lower price could
therefore be expected, and this
was borne out by the Master’s
report which had stated that
lower than market prices were
often achieved in sales from
insolvent estates.

It was probably true that a
higher price would be fetched in a
sale from an insolvent estate, as
compared with a sale following
ordinary execution proceedings,
and that financial institutions
would lend 80% of the market
value. However, this was
insufficient to indicate was the
probable sale price would be on
the basis of the market value of
the property. Without evidence of
the expected proceeds of the sale
of their property, none of the
applicants had shown that
sequestration would be to the
advantage of creditors.

The applications were dismissed.
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TIMMERMAN v LE ROUX

A JUDGMENT BY LABE Jand
VAN OOSTEN AJ
WITWATERSRAND LOCAL
DIVISION

1 JUNE 1998

2000 (4) SA 59 (W)

Property

A landlord is not entitled to an
order for the attachment of goods
at the leased premises without
grounds for believing that the
tenant is about to remove the
goods in order to avoid paying
rent. A tenant’s indication that
rent is to be paid from a deposit
paid in terms of the lease does not
give a basis for such a belief.

THE FACTS

In May 1997, Timmerman
brought an action against Le Roux
for payment of arrear rental of
R476,36 for the period 1-8 May,
and damages of R59,67 per day.
The summons included a notice in
terms of section 31 of the
Magistrates’ Courts Act (no 32 of
1944) prohibiting Le Roux from
removing goods from the
premises.

On 12 May, Timmerman applied
ex parte for an order that the
sheriff be authorised to attach
movable property at the leased
premises to cover the amounts
claimed in the summons. She did
so in terms of section 32 of the
Act. She alleged that she believed
that Le Roux was preparing to
remove goods from the premises
in order to avoid paying the
rental. A rule to this effect was
then granted.

Le Roux opposed the grant of the
order, alleging that she had paid
the rental claimed and stating that
she had earlier indicated to
Timmerman that this rental was to
be obtained from the deposit
which had been paid in terms of
the lease.

The rule was discharged.
Timmerman appealed.

THE DECISION

Timmerman had alleged that she
believed Le Roux was about to
remove movable property from
the premises in order to avoid
payment of rent. However, the
letter indicating that the rent was
to be obtained from the deposit
gave no grounds for this belief.
The fact that Timmerman thought
Le Roux was about to vacate the
premises in order to avoid paying
rent was not a relevant factor.
Grounds for the attachment of the
goods had accordingly not been
furnished in terms of section 32 of
the Act.

Section 32 authorises the
attachment of goods in the
circumstances therein set out.
However it does not authorise the
removal of the goods without
proper compliance with the Rules.
The order given for the removal of
the goods was therefore not
properly given.

The appeal was dismissed.



PLEASURE FOODS (PTY) LTD v TMI FOODS CC

A JUDGMENT BY VAN
DIJKHORST J

TRANSVAAL PROVINCIAL
DIVIISON

19 MAY 2000

2000 (4) SA 181 (T)

Trade Mark

A purely descriptive term such as
‘mega’ when used in relation to
goods is not capable of
registration as a trade mark.

THE FACTS

Pleasure Foods (Pty) Ltd held a
registered trade mark in the name
‘megaburger’ in classes 29, 30 and
42, relating to food products and
retail food outlets. Through its
fast-food restaurants, it sold large
hamburgers which were named
‘mega burger’ on its menu. The
mark was not however, used in
advertising. The mark had been
registered in 1990.

TMI Foods CC conducted a fast-
food business in one of the town’s
in which Pleasure Foods also
conducted its business. It did so
under the name ‘Mega Burger
Fast Foods’ and had done so since
1991. It contended that it was
entitled to use this name as the
term ‘mega’ was merely
descriptive of its product and had
been used without knowledge of
the trade mark held by Pleasure
Foods.

Pleasure Foods applied for an
interdict restraining TMI from
infringing its trade mark rights.
TMI counter-applied for the
removal of the mark from the
register.

THE DECISION

Section 10(2)(a) of the Trade
Marks Act (no 194 of 1993)
provides that a registered mark
shall be liable to be removed from
the register if it is not capable of
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distinguishing, and sub-section (b)
provides similarly in the case of a
mark which consists exclusively of
asign or an indication which may
serve, in trade, to designate the
kind, quality, quantity, intended
purpose, value, geographical
origin or other characteristic of the
goods or services, or the mode or
time of production of the goods or
of rendering of the services.

The term ‘mega’ was used in a
descriptive sense to indicate the
nature of the product sold by TMI.
The dictionary showed that the
term could be used in a variety of
senses, each connoting the idea of
a large item, this being its
etymological origin. The evidence
was that the term was a generic
one which had been applied in
English to a great range of topics
and items. It followed that in the
case of the retail food industry,
the term was similarly used and
that a megaburger was merely an
indication of a large hamburger.

The term ‘megaburger’ was
therefore not distinctive as to
origin of the product but was
merely descriptive of the size of
the hamburger. It was liable to be
removed from the register of trade
marks in terms of section 10(2) of
the Act.

The application was dismissed
and the counter-application was
granted.
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THE AKKERMAN

FULLWOOD SHIPPING SA v
MAGNA HELLAS SHIPPING SA

A JUDGMENT BY THRING ]
CAPE OF GOOD HOPE
PROVINCIAL DIVISION

12 APRIL 2000

2000 (4) SA 584 (C)

Shipping

In determining whether a party
has made out a prima facie case
on the grounds that it is entitled
to repayment of what it has paid
under an avoided contract, a court
will take into account the benefits
received by the claimant under the
avoided contract. An order that a
party provide security for costs is
final and definitive and
accordingly cannot be varied or
set aside, though it may be
appealed against.

THE FACTS

Magna Hellas Shipping SA
arrested the Akkerman
commencing an action in rem for
payment of US$493 126. Magna
Hellas alleged that the Akkerman
was an associated ship of the
Nikita Mitchenko on which it had
effected repairs at Odessa in 1996.
The repairs had been carried out
in terms of a written contract
concluded in Odessa between
Magna Hellas and the owner of
the Nikita Mitchenko, the Black Sea
Shipping Co (Blasco).

Fullwood Shipping SA, the
owner of the Akkerman, defended
the claim with the allegation that
according to Ukrainian law, the
repair contract was invalid and
unenforceable against it.
Fullwood’s alternative defence
was that Magna Hellas had failed
to complete the repair work
within the stipulated time for
completion and was accordingly
liable for the payment of US$5 000
per day in respect of the delay,
subject to a maximum of US$79
312. Fullwood counterclaimed for
repayment of US$300 000 it had
paid in terms of the contract,
alternatively US$79 312. The
contract price for the repair work
had been US$793 126.

Fullwood successfully obtained
an order directing Magna Hellas
to provide security in the sum of
US$353 646,67 and £42 105 in
respect of the costs of defending
the action. Magna Hellas failed to
provide the security and
Fullwood accordingly applied for
the dismissal of the action and for
the setting aside of the arrest of
the Akkerman. Magna Hellas
applied for an order reviewing
and setting aside the Registrar’s
determination of the amount of
security and for an order staying
the order directing it to provide
security.

Fullwood also applied for
security for its alternative
counterclaims in their capital

amounts with interest. This
application was brought under
section 5(2)(a)-(c) of the Admiralty
Jurisdiction Regulation Act (no
105 of 1983).

THE DECISION

As the order directing the
provision of security was not
merely interlocutory, nor a mere
ruling, it was final and definitive
in effect in regard to security and
could not be varied or set aside,
although it could be appealed
against. The application for an
order staying the order directing
the provision of security was
therefore dismissed.

As far as the application for the
provision of security for
Fullwood’s claims was concerned,
assuming that the repair contract
was void and unenforceable in the
Ukraine, the question was
whether or not this meant that the
US$300 000 which had been paid
to Blasco had to be repaid to
Fullwood, either fully or in part.
Applying the presumption that in
the absence of evidence to the
contrary, the law of a foreign
country is the same as our own,
restitutio in integrum would have
to be applied. This would mean
that each party would have to
tender what it had received under
the contract and if unable to do so,
make up any deficiency by a
monetary adjustment. On this
basis, it appeared unlikely that
Fullwood would recover the full
amount of US$300 000. From this
amount there would have to be
deducted the value of the benefits
it had received. Given the fact that
the contract price had been
US$793 126, it appeared that
Fullwood had received the full
benefit of US$300 000. It therefore
appeared not to have made out a
prima facie case in respect of its
application for security.

As far as its alternative claim
based on the penalty of US$5 000
per day was concerned, it
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appeared that Blasco was entitled
to payment of this amount as the

evidence showed that redelivery

of the Nikita Mitchenko had taken

place late. The maximum of

US$79 312 applied, and a prima
facie case for payment of this
amount had been made out.
Fullwood’s need for security was
also genuine and reasonable,

given the fact that Magna Hellas
was a peregrinus and without
assets in South Africa. Fullwood
was entitled to security in the sum
of US$79 312.



